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fundamental rights; algorithmic use, and influence. With jurisdictions across the globe struggling to develop
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regulation philosophical basis of such regulatory strategies is. This article thoroughly reviews
Al regulation in the two-fold approaches of natural law theory and law positivism
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the other hand, legal positivism upholds that law is a human creation, distinct of
Copyright @Author morality and has its power originating in institutionalized sources and not
Corresponding Author: * metaphysics. We critically examine the expression of these theoretical frameworks
Mudasar Latif Memon in existing Al regulatory efforts with specific attention given to the European
Union Al Act, which uses a risk-based approach to classification and compliance.
By analyzing the key aspects of the idea of fundamental rights protection, the
concept of algorithmic transparency, accountability principles, and ethical
concerns, we show how natural law views highlight the role of universal moral
imperatives in the governance of Al, whereas positivist views focus on formal legal
frameworks and procedural adherence. The review also discusses algorithmic bias
and discrimination in both theoretical terms, analyzes the issues in attributing
liability and responsibility, and conflicts between innovation needs and rights
protection. We single out major weaknesses in current structures such as
fragmentation in jurisdictions, enforcing issues, and the necessity to harmonize
internationally. Last but not the least, we would suggest balanced Al governance
which would incorporate learnings of both schools of jurisprudence but would also
deal with the reality of implementing Al to the ground. The provided analysis is
part of the existing discussions of the best philosophical underpinnings to the
regulation of Al and can be used to provide recommendations and guidance to
challenges in Al regulation presented to policymakers, legal experts, and
technology developers in the difficult field of Al regulation.
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INTRODUCTION

1.1 Artificial Intelligence Regulatory Imperative
Artificial intelligence has been defined as among the
most disruptive technologies of the 21st century
which has fundamentally transformed the economic
framework, social dynamics, and governance systems
as well as the nature of human life [1], [2]. Algorithms
in autonomous cars, predictive medicine, and robots
in criminal justice and finance are just a few examples
of how Al is applied in practically every aspect of
modern life [3], [4]. The blistering development and
popularization of Al technologies, nevertheless, have
spawned significant ethical, legal, and societal issues
that must be addressed immediately on the regulatory
level [5], [6].

The rapid increase in Al capabilities has surpassed the
advancement of sufficient regulation systems, which
researchers describe as regulatory inertia in the face of
increasing technological change [7], [8]. The
governance gap takes form in various ways:
algorithmic systems that issue consequential decisions
about people without enough transparency or
accountability, discriminatory Al systems serving to
uphold and enhance established biases in society,
privacy breaches due to invasive data collection and
processing, and the fact that Al systems can pose a
threat to the basic human rights and democratic

principles [9], [10].

1.2 Jurisprudence Foundations: A Critical Divide
As policymakers, legal scholars, and technology
developers look into all these challenges, some very
fundamental questions emerge on the philosophical
underpinnings on which Al governance models
should be shaped [11]. The two schools of
jurisprudence represent two different views on the
nature of law and the connection between it and
morality: natural law theory and legal positivism [12],
[13].

The natural law theory, which has an intellectual
ancestry stretching back to Aristotle as well as Cicero,
argues that the validity of law is based upon
compliance with a set of universal moral laws which
are available to us because of, and in spite of, the

operation of human intellect [14], [15]. This tradition

holds that there are some moral truths that are not
dependent on human convention, and those laws that
violate these basic truths have no real legal power. The
natural law focuses on human natural dignity,
inalienable rights and the inherent relationship
between law and justice [16].

According to legal positivism, as formulated most
famously by John Austin, Hans Kelsen, and H.L.A.
Hart, the law is a social construct made by the
authority of humans and institutional structures.
According to positivists, law should be distinctly
differentiated with morality and its validity is based on
the formal sources of authority instead of the content
of the law. Law in this perspective is an order of rules
developed by accepted procedures which are not to be

confused with ethical or moral judgements [17], [18].

1.3 Al Regulation at the Crossroads: Natural Law vs.
Positivism

The conflict between the two schools of thought is all
the more relevant when it comes to the regulation of
Al According to natural law views, Al governance
should be based on universal moral principles that
safeguard human dignity, autonomy and fundamental
rights [11], [12]. On this perspective, Al systems,
which break fundamental ethical principles, including
those that allow mass surveillance, social scoring, or
discriminative decision-making, must be banned
regardless of their technical complexity or financial
advantages [19].

Positivist approaches, in its turn, assert that Al
regulation has to be founded on wellset legal
standards developed with the help of democratic
legislative procedures [13], which are independent of
controversial moral decisions. This approach places
procedural validity, institutional adherence rules and
the extrapolation of precedent cases to new
technological situations in the foreground [20].
Positivist logic implies that Al systems need to be
governed by explicit laws that define what may and
should not be done with them, the ways of monitoring
its use, and the principles of liability [13], [21]. Figure
1 shows the Global Al regulations landscape.
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Figure 1 Global Al Regulation Landscape

1.4 The EU AI Act: A Regulatory Paradigm

The Artificial Intelligence Act passed by the European
Union in 2024 is the first full-scale legislative initiative
on Al regulation in the world, and its analysis is an
essential case study of these philosophical
contradictions [22], [23]. The AI Act is a risk-based
framework, with four levels of Al systems depending
on their harm-induced potential: unacceptable risk
(prohibited), high risk (strong regulation), limited risk
(transparency requirements), and minimal risk (no
regulation) [24], [25]. This framework tries to
reconcile innovation needs and basic rights protection
and entrench transparency, accountability, fairness,
and human controls into legal demands [26], [27].
The strategy of the Al Act is indicative of the two
forms of jurisprudence. The fact that it puts its focus
on fundamental rights affects assessments and bans Al
systems that infringe upon human dignity appeals to
natural law principles [12], [28]. At the same time, its
elaborate scheme of risk classification, compliance
requirements as well as enforcement provisions reflect
positivist commitments to formal legal systems and

procedures [29], [30].

1.5 Objectives and Contributions of This Review
The current comprehensive review paper considers Al
regulation in the dual perspective of the natural law
theory and legal positivism, and answers the following
research questions:

1. What is the relevance of natural law and
positivism views on modern Al regulations, especially

the EU Al Act?

2. Which aspects of each jurisprudential
approach do each of the main challenges in Al
governance such as algorithmic bias, transparency,
accountability, and basic rights protection imply?

3. What is the best way that policymakers can
combine the lessons of these two traditions to create
frameworks of Al governance, which are both
balanced and effective?

Our analysis makes several contributions to ongoing
debates regarding Al regulation:

° Theoretical Frameworks We offer a
procedural analysis of the application of the basic
theories of jurisprudence to the new Al regulation
issues, explaining the philosophical premises of
various regulatory strategies.

° Comparative Analysis: We compare the EU
Al Act and other regulatory projects in terms of
natural law and positivism, finding contradictions and
additionalities in these approaches.

° Practical Implications: We examine how
philosophical commitments translate into concrete
regulatory mechanisms, including risk assessment
frameworks,  transparency requirements, and
accountability structures.

° Critical Evaluation: We find gaps,
constraints and unresolved tensions in existing Al
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regulation systems, and suggest solutions to more
solid regulatory solutions.

1.6 Organization of the Review

The rest of this paper is structured in the following
way. Section 2 gives a background information about
natural law theory and legal positivism summarizing
the fundamental principles and their historical
evolution. Section 3 observes the Al regulation
landscape in the world and especially the risk-based
framework of Al Act by the EU. Part 4 examines key
principles of protecting rights in Al governance in
both the jurisprudential viewpoints. The fifth section
explores the issue of algorithmic discrimination and
bias with the help of natural law and positivism.
Section 6 discusses the mechanisms of transparency,
explainability, and accountability in Al systems.
Section 7 explores the issue of problems in liability
attribution and enforcement. In section 8, it addresses
the conflicts between innovation and regulation.
Section 9 works out the necessity of international
collaboration and harmonization. Section 10 offers
suggestions of balanced Al governance systems.

2. Theoretical Foundations: Natural Law and Legal
Positivism

2.1 Natural Law Theory: Main Principles and the
History of Development

The natural law theory is one of the oldest and most
powerful  philosophical  traditions in  the
jurisprudence, which may have roots in the ancient
Greek philosophy and is up to date legal thought with
medieval scholasticism [31], [32]. The basic
assumption about natural law is that some moral rules
exist outside of the human convention and can be
obtained by means of rational consideration of
human nature and organization of the reality [33].

2.1.1 Classical Natural Law: Aristotle and Cicero
Moral and legal norms are based on the teleological
organization of human nature, according to
Aristotelian natural law [34]. Aristotle asserted that
human beings have a specific nature, which allows
humans to be rational and cooperate in society and
that laws must help humans achieve happiness [35] .
In this context, justice refers to the provision of every
individual his or her due based on merit and
contribution to the common good [36].

The natural law theory was also advanced by Cicero
under the Roman legal tradition where he stated that
true law was right reason in consensus with nature
[37]; it was a universal law and its nature was
immutable and eternal. This idea stressed the
universality of natural law principles in various
societies and their overruling in relation to positive

(manmade) [33].

2.1.2 Thomistic Natural Law: Integration of Faith
and Reason

Aristotelian philosophy had been integrated with
Christian theology by Thomas Aquinas, who
produced the most systematic statement of the theory
of natural law during the medieval era [38]. Aquinas
identified four laws: eternal law (divine providence),
natural law (participation of humans in eternal law
through reason), human law (enactments and positive
accomplishments of the political authority), and
divine law (revealed scriptural commandments) [39].
Aquinas believed that the natural law comprises
precepts that are available to human reason, starting
with the most basic one of doing good and avoiding
evil [40], [41]. Certain moral rules are based on the
rational consideration of human instincts that are self-
preservation, the reproduction and addressing of
descendants, the knowledge of truth and the social
collaboration [38], [42]. To have true legal power,
human laws need to agree with the natural law;
according to Aquinas unjust laws are perversions of
the law that do not compel the conscience.

2.1.3 Contemporary Natural Law Theory

Recent natural law philosophers such as John Finnis,
Robert George, and Germain Grisez have recently
redeveloped the classical natural law arguments
without reference to Aristotelian metaphysics or
theological assumptions [43], [44]. These theorists also
propose "basic goods" basic aspects of human
flourishing:  life, knowledge, play, aesthetic
experience, sociability, practical reasonableness, and
religion, which give reasons to act and grounds to
think of moral and legal norms [45].

The modern natural law theory highlights a number
of principles that are applicable to the regulation of
Al [46], [47]:

1. Universal Moral Principles: There are moral
principles that cut across all across culture and all
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historical times which rely on shared aspects of
human nature.

2. Human Dignity: Constitutive of every
Human being is dignity and worth that have to be
honored in legal and social provisions.

3. Rights and Justice: People have some basic
rights that relate to some basic human goods and
safeguard the circumstances that humans need to
thrive.

4. Common Good: Our law ought to be able to
support the common good of political societies
without any infringement of individual rights and
dignity.

5. Practical Reasonableness: Legal systems
should be guided by rational deliberation about how
to coordinate social life in ways that respect and
promote human goods.

2.2 Legal Positivism: Separation of Law and Morality
Legal positivism is a more specialised tradition of
jurisprudence that developed in the 19 th century;
however, its intellectual origins can be traced to the
16 th -17 th -century thinkers like Thomas Hobbes.
Positivism opposed the confusion of law and morality
in natural law, claiming that law and morality are
distinct analyses, and that law is quite valid and moral

correct [13].

2.2.1 Austinian Command Theory

John Austin pioneered a powerful early positivism
based upon the idea of law as a set of commands
supported by sanctions. Austin characterized law as
rules given by a sovereign to the subjects and the
sovereign is habitually obeyed and not habitually
obeyed. On this basis, legal requirements are a result
of the risk of punishment of non-adherence and not a
result of moral obligations [14], [48].

Austin explicitly dismissed the natural law statement
that immoral laws are not truly legal, citing that the
nature and existence of law was determinable using
social facts (orders of the sovereign) without
mentioning of moral judgment. This thesis of
separation~the thesis that the notions of law and
morality are conceptually distinct-was to be a
characteristic of legal positivism [49].

2.2.2 Kelsenian Pure Theory of Law

The more elaborate positivist model was developed by
Hans Kelsen in his so called pure theory of law which
attempted to explain law by a system of norms without
considering any moral, political and sociological
factors [13], [50]. Kelsen made a clear distinction
between the terms is (descriptive facts) and ought
(normative prescriptions), saying that legal science
must only be concerned with the latter [50], [51], [52].
The key idea of the theory of Kelsen is the notion of
the basic norm (Grundnorm) a supposed
foundational norm that gives all norms of a legal
system their ultimate source of wvalidity. The
foundational norm is not derivable by reference to
some higher positive norm but must be assumed in
order to sensitize the legal practice [53]. In the case of
Kelsen, legal validity is hierarchical and it goes
through the fundamental norm, constitutional
clauses, and ultimately law statutes and specific legal
norms. This hierarchical structure ensures the
coherence and self-contained nature of a legal system,
independent of external moral justifications [54].
The positivism of Kelsen is neutral about the morality
of law. A norm is legally valid when it is formed with
regard to procedures spelled out by higherlevel
norms, whether it is in the morally good or bad. Such
formal notion of legal validity divides issues of what

the law is, and what it should be [55].

2.2.3 Hartian Legal Positivism: Rules of Recognition
The conceptualisation of law positivism was furthered
by H.L.A. Hart in his book The Concept of Law where
he responds to criticisms of previous positivist
theories. Hart disapproved of the command theory of
Austin as being simplistic, developing an alternative
viewpoint that legal systems are a union of primary
and secondary rules [56], [57]. Primary rules are those
rules which create duties or confer powers, whereas
secondary rules are those which regulate the making,
amendment and adjudication of primary rules.

The rule of recognition is the most significant
secondary rule as it outlines rules of identifying legal
norms which are valid in a system. Hart has
contended that there is a traditional custom of legal
officials to accept the rule of recognition, which offers
the final justifications of validity of the law [58], [59].
Hart distinguishes the rule of recognition as a social
fact, an existent practice of judicial officials, not a
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logical assumption, in contrast to the basic norm
formulated by Kelsen [59].

The relationship between law and morality is more
subtle in how Hart views it than in the way that Austin
or Kelsen view it. Hart admitted that legal systems
generally involve an element of moral values, and
moral factors might be applicable to the interpretation
of the law. But he insisted that law need not be at all
related to morality~conceptually, immoral rules may

be legally valid [60], [61].

2.2.4 Key Principles of Legal Positivism
The legal positivism focuses on a number of principles

that are applicable to the regulation of Al [13], [62]:

1. Social Source Thesis: Legal rules are based on
social facts of institutional practices and not
moral truths.

2. Separation Thesis: Law and morality are
conceptually different; the validity of the law
does not require and depend on the morality
being correct.

3. Formal Validity: The legal norms are valid
provided that they are formed in the
procedures accepted by the legal system, no
matter what they contain.

4. Rule of Law: There must be a set of publicly
accessible rules that are followed by law
enforcers consistently.

5. Institutional Authority: Law is formulated
and implemented using accepted political
setups with a legitimate power.

2.3 Tensions and Complementarities Between
Natural Law and Positivism

Natural law has been seen as having a relationship of
tension and complementary theory with legal
positivism [12], [14], [63]. A number of areas of
controversy are:

Nature of Legal Authority: Natural law is the source
of legal authority based on the adherence to moral
principles and positivism is based on institutional
traditions and social recognition [14], [64].

Unjust Laws: The natural law school of thought holds
that radically unjust laws are not laws, whereas
positivists believe that immoral laws can be legally
valid [14], [65].

Role of Morality: Natural law requires an inherent
linkage between law and morality, whereas positivism
enforces the separation of concept between law and
morality [14], [64], [66].

In spite of these disputes, there are scholars who have
suggested a combination of the two traditions. An
example is the interpretive theory of law by Ronald
Dworkin, which holds that legal practice is concerned
with moral reasoning between interpretations that
best justify the available legal materials in terms of
principles of political morality [67], [68]. H.L.A. Hart
also recognized the reality that legal systems generally
include moral principles and that when rules are
indeterminate, judges have sometimes to make moral
judgments [18], [69], [70].

The discussion of the natural law versus positivism
assumes a new meaning when it comes to the
regulation of Al, as many of the fundamental
questions about the connection between technology,
human values, and legal norms require a keen
philosophical approach [12], [71]. Figure 2 shows the

natural law theory vs legal positivism.
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Figure 2: Natural Law Theory vs Legal Positivism

Discussion: The opposing views of the natural law
and legal positivism offer different approaches to the
conceptualisation of Al governance. The natural law
strategies underline that the control of Al should be
based on universal moral principles which safeguard
human dignity and autonomy and = ensure
fundamental rights. The Als that do not align with
these principles must be banned no matter how
technologically advanced or economically beneficial
they may be. Positivist methods focus on formal legal
institutions, procedural legitimacy and explicit rules
that are implemented via a democratic procedure. The
regulation of Al must provide clear set of
requirements which are objectively verifiable and their
enforcement should be founded on whether formal
valid norms are met as opposed to the various moral
judgements which are contentious. Awareness of
these philosophical underpinnings can help to clarify
the assumptions of various regulatory strategies, as
well as shedding light on the conflicts that arise within
the real-life Al regulation systems.

3. The Landscape of Al Regulation: Global
Approaches and the EU Al Act

3.1 Emergence of Al Regulatory Frameworks

The fast changing nature of Al technologies has led to
jurisdictions all over the world to come up with
regulatory mechanisms to counter the ethical, legal,

and societal issues introduced by such systems [72],
[73]. Although methods differ greatly in the regions,
or legal traditions, political systems and cultural
values, there are various common themes that have
emerged [74], [75].

Several reasons have informed regulatory efforts: the
increase in understanding of Al risks, such as
algorithmic bias and discrimination [76], [77]; Al
failures or misuse leading to high-profile incidents
161, [78]; pressure on regulatory efforts by civil society
organizations seeking greater protection [22], [79]; the
realization that failure to regulate Al technologies can
undermine societal confidence in the technology [10],

[80Q1.

3.2 Comparative Analysis of Global Al Regulatory
Approaches

3.2.1 European Union: Risk-Based Comprehensive
Regulation

The European Union has chosen the most extensive
regulatory response to Al control, that is the Artificial
Intelligence Act that came into effect in 2024. The EU
Al Act is a horizontal, risk-based framework that
would be applicable in all sectors of the economy with
the goal of setting up various levels of regulatory
requirements on the premise of the level of risk that
Al systems may pose [81], [82]. Figure 3 shows the EU
Al Act.
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Figure 3 EU Al Act

The Al Act identifies four levels of risk of Al systems: 4, chatbots and deepfakes, need to make users
1. Unacceptable Risk: Al systems with evident understand that they are engaging with Al-
threat to basic rights are forbidden created content [22], [23].

completely. Social scoring by governments,
real-time biometric identification in places of
study (with some few exceptions related to law
enforcement), manipulative Al systems,
which take advantage of vulnerabilities, and
systems that allow scraping of facial images on
the internet or in CCTV video, are in this

category [83].
2. High Risk: Al systems with material health,
safety, or fundamental rights consequences
are eligible to high risk requirements such as
conformity tests, risk management systems,
data governance, transparency,

5. Minimal or No Risk: Al systems with
minimal risk (including Al-based video games
or spam filters) do not require regulatory
requirements that are specific to them.

The Al Act also creates special conditions concerning
general-purpose Al (GPAI) models, especially those
with systemic risks, to have the providers evaluate and
contain risks, perform adversarial testing, report
severe incidents, and have cybersecurity protections
221, [841.

The EU approach has several major characteristics:
Key features of the EU approach include:

human ® Fundamental Rights Focus: The Act gives

oversight, and accuracy. Such high-risk areas
as Al in critical infrastructure, education,
employment, critical public and private
services, law enforcement, migration and
border control, and administration of justice

are covered [22].

3. Limited Risk: Al systems that have certain

transparency requirements, including

primacy in the protection of fundamental
rights guaranteed by the EU law and
fundamental rights impact assessment must
be done in high-risk systems [83].

Transparency and Accountability: Providers
and deployers must maintain detailed
technical documentation, implement risk
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management systems, and ensure traceability
of Al operations [85].

o Enforcement Mechanisms: The national
authorities may also audit, fine to the sum of
EUR35 million or 7% of the global turnover
in case of violations and prohibit non-
compliant systems in the market [86].

e Innovation Balance: The Act will provide
regulatory sandboxes and exemptions to
conduct research to prevent suppressing

positive Al development [22], [87].

3.2.2 United States: Sectoral and Self-Regulatory
Approach

The US has pursued a more disjointed, more sector-
centric approach to Al regulation, which is based
mainly on legal and agency guidelines instead of
legislation [74], [88], [89].

The U.S approach mainly involves the following
factors:

e Algorithmic Accountability Act: Introduced
Bill (undergoing review) would compel the
company to implement Al systems in high-
stakes situations to prepare impact evaluation
assessing the risk of fairness, bias, accuracy,
and discrimination [90].

® Guidelines of the Federal Trade
Commission (FTC): The FTC has cautioned
businesses about the employment of Al-based
systems that practice unfair or deceptive
conduct, imposing current laws on consumer
protection to the scenario of Al [91], [92].

e Blueprint of an Al Bill of Rights: Published
by the White House in 2022, the document
is a non-binding framework of five principles
of Al harm prevention: safe and effective
systems, safeguards against algorithmic
discrimination, data privacy, notice and
explanation, and human alternatives and
fallback options [93], [94].

e Sectoral Regulation: The FDA regulates Al
applications in the medical field, the EEOC
regulates Al applications in the law job sector,
the HUD regulates Al applications in the
housing sector, etc. [95], [96].

e Executive Orders: The federal agencies have
been advised on how to use and control Al to

ensure safety, security, privacy, equity, and

civil rights [88], [97].
The U.S. approach is positivist in its nature that aims
at trusting the legal authorities in place and formal
institutional mechanisms. Nevertheless, observers
believe that this piecemeal solution introduces
regulatory loopholes and does not offer holistic
safeguards against Al harms [98], [99].
3.2.3 China: State-Led Governance Framework
China has instituted a state-based governance of Al,
which entails expanding development assistance and
severe content and security regulations [95], [100],
[101]. Key features include:

® Personal Information Protection Law
(PIPL): The law establishes detailed data
protection standards, like GDPR, and has
special provisions on automated decisions
102], [103].

o Algorithm Recommendation Regulation:
This regulation sets that the algorithmic
recommendation  services must  offer
mechanisms of explanation, prevent the use
of information cocoons, and permit users to
reject algorithmic recommendations [104],
105].

® Generative Al Regulations: Requires
generative Al services to uphold social
morality, content accuracy, and put in place
controls to avoid creation of unlawful content
[79], [106].

o Cyberspace Administration of China
(CAC): Key regulator that has extensive
powers to scrutinize, grant, and authorize Al
systems [100], [101], [107].

The tactics of China are concerned with national
security, social stability and control of Communist
Party and economic development which represent the
different political and cultural values by the Western

democracies [73], [95].

3.2.4 Other Jurisdictions: Emerging Frameworks

United Kingdom: The UK has come up with a pro-
innovation strategy since Brexit that is founded on
five principles that are implemented in sectors
including safety, transparency, fairness,
accountability, and contestability. The current
regulators apply these principles to their spheres
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instead of establishing other institutions related to Al
108], [109].

Canada: A section of Bill C-27, The Artificial
Intelligence and Data Act (AIDA) introduces
requirements related to high-impact Al systems such
as impact assessments and measures to mitigate risk
and notification of serious harms [110], [111].
Singapore: The Model Al Governance Framework
gives voluntary advice that focuses on transparency,
explainability, and human-centricity, and particular
sector needs are imposed on legal bases through prior
regulations[ 112], [113].

India: India does not have any specific Al legislation
but uses the existing data protection laws and has
issued Al principles in the form of guidelines by NITI
Aayog focusing on responsible Al [114], [115].

3.3 EU Al Act: In-depth Analysis

As it covers the entire range and has the potential to
establish international standards, the EU Al Act is to
be scrutinised in the frames of both natural law and

legal positivism [116], [117].

3.3.1  Risk-Based
Foundations

The risk-based framework in the Al Act is a
manifestation of the natural law and the positivist
commitments. The ban of Al systems which cause
unacceptable risks reflects the natural law principles

Approach:  Philosophical

in that it creates absolute moral boundaries, that is,
there are some uses of Al that are prohibited, no
matter how beneficial they might indicate, they are
illegal and they cannot be allowed to happen due to
their violation of the fundamental human dignity and
rights [19], [118]. The use of social scoring systems
that classify the trustworthiness of citizens according
to their behavior, such as those based on social
scoring, is forbidden since it infringes on human
dignity and autonomy which are two fundamental
values of natural law [119].

At the same time, the risk classification system is a
good example of positivism methodology, as it defines
definite, formal categories with certain legal
implications [13]. The providers are able to know what
they are required to do using objective criteria except
abstract moral reasoning. Positivist adherence to
formal legal formulas is evident in the focus of the Act
on conformity tests and technical documentation and
procedural compliance [13].

3.3.2 Fundamental Rights Impact Assessment

Article 27 of the Al Act mandates deployers of high-
risk systems to perform basic rights impact
assessments (FRIAs) upon the deployment of Al
systems. Figure 4 shows the fundamental rights impact
assessment process. FRIAs should determine and
assess the possible effects on fundamental rights

guaranteed by the EU law [120], [121], which include:
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Figure 4 Fundamental Rights Impact Assessment Process

Right to human dignity;
Admiration of personal and family existence;
Protection of personal data;
Freedom of information and expression;
Freedom of association and assembly;
Non-discrimination;
Child, elderly and person with disability
rights;
® The right to an effective remedy and fair trial;
e Right of defence;
® DPresumption of innocence.
The FRIA requirement is an expression of the natural
law thinking because it mandates a clear [122
Jconsideration of the impact of Al systems on morally

fundamental human rights [121], [122]. It puts

into effect the natural law principle according to
which technology should not violate the inherent
human dignity and fundamental freedoms.
Nevertheless, the pro forma nature of FRIA
requirements, detailing what should be recorded and
disclosed, also indicates positivist focus on formal
compliance procedures [120], [121].

There is a concern by critics that FRIAs will become
box-checking, instead of meaningful rights
protections. The views of natural laws would
underscore the fact that the protection of real rights
would entail a sense of moral dedication and not just
formality. Strong FRIAs should be based on
substantial and substantial participation with
communities who have been affected, human rights
knowledge, and readiness to avoid the usage of
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systems which jeopardize the fundamental rights

despite being formally adherent [123].

3.3.3 Requirement of Transparency and
Explainability

The Al Act creates transparency requirements of high-
risk and limited-risk systems. The high-risk Al systems
should be created in such a manner that there is
proper transparency where the user is able to derive
meaning in the outputs and use system appropriately
1241, [125]. A documentation is a requirement that
will require disclosure of system characteristics,
capabilities, limitations, and performance measures
126], [127].

In the limited-risk systems, the requirements of
transparency are to inform people that they are
communicating with Al systems (chatbots), that Al is
applied to produce or alter content (deepfakes), or
that biometric categorization or emotion recognition
systems are in operation [22], [25].

According to the natural law, transparency needs
safeguard human autonomy because transparency can
allow informed decision-making regarding dealing
with Al systems [128]. People have an ethical
entitlement to come to know that important decisions
are taken by algorithms, and not by the human
judgment. Opacity compromises autonomy and
dignity by avoiding persons as objects to be
manipulated instead of as rational beings with the
right to be respected [129], [130].

The positivist analysis concentrates on procedural
requirements that are specific to transparency, namely
what must be disclosed, to whom it must be disclosed,
in what form and under what trade secrets exceptions
[131]. This approach of the Act is evidence that the
concept of transparency has regulatory purposes
(transparency, accountability, user trust), which can
be formalized by the formal disclosure requirements

132], [133].

3.3.4 Human Oversight and Algorithmic Decision-
Making
The Al Act (article 14) mandates that the high-risk Al
systems must be structured in such a manner that
facilitates human supervision [134]. The human
supervision should make people able to:

e Categorically comprehend the abilities and

constraints of the high-risk Al system.

® Be conscious of potential automation bias.
Interpretation of system output correctly.

® Choose not to utilize the system or ignore it,

bypass it or reverse it.
e Stop the functioning of the system by use of a
stop button.

These needs indicate natural law obligations to
safeguarding human agency and responsibility to
consequential decision-making processes [135]. The
automated systems are not supposed to fully override
the human judgment especially in a situation that
touches on fundamental rights [136]. Human dignity
and responsibility is safeguarded by the fact that the
human is allowed to maintain the ability to override
outputs of the algorithm [137], [138].
Under a positivist approach, the human oversight
requirement will create clear legal requirements in
terms of the system design and operational processes
134], [139]. They define jobs and duties of human
operators, developing accountability frameworks
based on formal legal obligations, instead of ethical

exhortation [139].

3.3.5 Challenges and Criticisms of the EU Al Act
The Al Act has a number of criticisms [22], [25],
although it is a rather comprehensive act:
Definitional Vagueness: The critics claim that the
primary terminologies such as an Al system and
unacceptable risk do not have the required level of
specificity, which may cause interpretive conflicts and
unstable use [22], [140].

Opt-Out Mechanisms: Article 6(3) permits providers
to determine on their own that their high-risk systems
create "significant risks," which may be used as an
excuse to avoid tough requirements [22].
Enforcement Problems: The implementation is
based on the national regulatory authorities having
different capacities and resources. There are
considerable difficulties with ensuring a degree of
uniformity in the implementation of 27 member
states [141].

Innovation Concerns: There are worries among
industry participants that compliance fees, regulatory
onus can make a positive Al innovation hard,
especially with smaller firms and startups [142], [143].
Jurisdictional Limits: The Act extends to Al systems
located within the EU market or impacting EU
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individuals but imposing demands on foreign

providers is difficult [22], [144].

Discussion: The fact that various Al regulation
frameworks exist around the world is indicative of
both the convergence of their fundamental principles
(transparency, accountability, and fundamental rights
protection) and their differences in terms of
implementation strategies. The EU Al Act is by all
measures the largest effort to put these ideas into the
form of binding legal obligations, reflecting conflicts
between natural law imperatives of safeguarding the
inherent human rights and positivist insistence on
formal legal frameworks. The success of the Al Act
would be determined by its  successful
implementation, sufficient resources in enforcement,
collaboration with other countries, and adaptation to
the fast-evolving technologies in Al It is also probable
that other jurisdictions will anchor their thinking on
the EU model, and tailor solutions to the particular
legal traditions and political values of their respective
jurisdictions, in creating a complex global picture of
Al governance that is coordinated to prevent
fragmentation and regulatory arbitrage.

4. Fundamental Rights Protection in AI Governance
4.1 Theoretical Foundations: Rights in Natural Law
and Positivist Frameworks

Defense of fundamental rights is one of the core issues
Al governance should consider, whereas natural law
and legal positivism are based on different versions of
the nature and origin of rights [28].

4.1.1 Natural Law Conception of Rights

The concept of natural law of rights may be explained
using the economic model of the free market system
[441.

In natural law theory, the rights of man are based
upon the natural dignity of human beings and needs
of human thriving [145]. On this perspective, rights
are not legal practices but moral claims, which exist
even outside positive legal acknowledgment [145],
[146]. Thomas Aquinas held that natural law gives
rights commensurate to the most basic human goods,
which are life, knowledge, sociability, practical
reasonableness and which must be honored to allow

persons to thrive [147].

Modern theorists of natural law also underline that
the main rights ensure the conditions that safeguard
human dignity and agency [146]. According to John
Finnis, some of the most fundamental forms of
human good lead to correlative rights, life and health,
knowledge and aesthetic experience, excellence in
work and play, harmony amongst persons, harmony
with ultimate sources of meaning, and practical
reasonableness in choosing and acting [44], [148].

As applied to Al governance, natural law views are
that:

1. Inherent Dignity: All human beings have the
inherent dignity, which ought to be held by
any means in spite of the contingent features
of intelligence, social position or economic
output [12], [46], [149]. Al systems which
view people as objects or instruments are in
violation of this primary principle [150],

151], [152].

2. Universal Rights: Universal rights, which are
inalienable to all people in all cultures at all
times, e.g. rights to life and liberty, privacy,
non-discrimination, fair process, etc. These
rights should be safeguarded under Al

governance not because of prudence but as

some moral imperative [153], [154].

3. Playing with Fire: There are certain
applications of Al that cannot be permitted
under any circumstances since they are
intrinsically deemed to breach human

dignity, despite the possible advantages [155],

156]. Such violations include mass
surveillance, social scoring, and manipulation
of vulnerable people [9].

4. Common Good: Al governance must
advance the common good without violating
individual rights [157], [158]. Technology
should serve human wvalues instead of
determining them in order to flourish the

communities [11], [159].

4.1.2 Positivist Conception of Rights

Legal positivism, in contrast, sees rights as laws or
constructions established by the institutions, and not
as the rights existing on the basis of moral rights
whether known by human beings or not [18]. H.L.A.
Hart made a distinction between legal rights
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(recognition under positive law) and moral rights
(recognition under moral rules), and stated that the
presence of legal rights is a matter of social facts about
legal systems, not a moral fact [13].

Positivist approaches to rights lay stress on:

1. Institutional Source: Rights are based on
constitutional text, legislative acts,
international treaties, and judicial rulings,
which represent the formal legal sources and

not the natural law [160].

2. Contingent Recognition: Which rights are
legally protected depends on the specific
commitments of particular legal systems. It

does not imply that there are rights that any
legal system should acknowledge [161], [162].

3. Procedural Implementation: Protecting
rights involves clear legal regulations stating
rights of those who bear them, the obligations
of those who bear rights and those who bear
duties, relief mechanisms in the event such

rights are violated and methods of
enforcement [163].

4. Democratic Legitimacy: Democratic
processes of law making create the rights or
constitutional conventions and obtain their
legitimacy based on popular sovereignty and

not moral philosophy [163], [164].

When applied to Al governance, positivist views focus

on that basic rights protection demands [11], [13]:

1. Formal Enactment: Rights should be
enshrined into laws, rules or constitutions

with express legal force [165].

2. Specification ~ of  Obligations:  Legal
frameworks need to indicate what Al
developers, deployers, and users should (or

should not) do to observe rights [166].

3. Enforcement Mechanisms: Rights demand
institutional mechanisms on how to monitor
compliance, adjudicate on disputes and

remedy violation [23], [156].

4. Procedural Guarantees: The protection of
the rights is not based on abstract moral
principles, but instead on procedural
requirements, such as impact assessment,
transparency requirements, consent

requirements [167], [168].

4.2 Fundamental Rights Challenges Posed by Al
Systems

They present a unique challenge to the protection of
fundamental rights that Al technologies put a strain
on both the natural law and the positivist paradigm

169].

4.2.1 Privacy and Data Protection

The use of Al usually involves tremendous amounts
of personal information to train and to work, posing
significant  privacy threats. Machine learning
algorithms can make conclusions about personal
sensitive issues such as health conditions, sexual
orientation, political beliefs, financial status, etc.
based on apparently innocent data [170]. Predictive
analytics  allows  unprecedented  surveillance
opportunities where corporations and governments
can monitor people, profile and manipulate large
numbers of people at scale [171], [172].

According to the natural law view, privacy breaches
lead to diminishing human dignity and independence
because it degrades humans to data subjects whose
actions can be predicted and manipulated [173]. Right
to privacy gives safeguard to the domain of personal
life required to genuine self determination. Al-driven
systems allowing ubiquitous surveillance or
manipulative targeting attack this right [174].

The positivist analysis emphasizes the quality of Al
systems to meet the formal data protection
requirements [175]. The General Data Protection
Regulation (GDPR) of EU and other similar laws have
legal requirements on data collection, processing,
storage and sharing. The Al systems should comply
with the principles of purpose limitation, data
minimization, disclosure, and the rights of an
individual (access, correction, deletion). Positivists
consider the protection of privacy by determining how
it adheres to the following procedurally defined
requirements in lieu of abstract notion of dignity

176].

4.2.2 Non-Discrimination and Equality

It has been demonstrated that Al systems reinforce
and intensify discriminatory trends and generate
biased results in the area of employment, lending,
criminal justice, health care, and other high-stakes
sectors [177]. Algorithms, when discriminated against
can take the forms of biased training data,
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misbehaving proxy variables, reflecting discriminating
objectives, or arising patterns that are not necessarily
linked to the characteristics being protected [90],
178].

The natural law theory is of the view that the non-
discrimination requirements are a result of the
inherent equality and dignity of human beings [44],
[137]. All humans have equal moral value irrespective
of race, gender, religion among others. This is a
fundamental principle of natural justice that Als
systems that are not applied equally to individuals
without impeccable reasons. The ethical obligation of
avoiding discrimination is not based on whether the
bias is deliberate or is a consequence of technical
devices [179], [180].

Positivist paradigms deal with discrimination by
providing anti-discrimination laws that define the
nature of the characteristics of protection (race, sex,
religion, national origin, disability, age) and the types
of actions which are discouraged (disparate treatment,
disparate impact [179], [181]). Legal analysis Pay
attention to whether the results of Al systems are
considered by the statutes as the discriminating result
and whether the given discrimination may be justified
under the legal exception (bona fide occupational
qualifications, business necessity) [182], [183].
Nevertheless, Al-based discrimination is a problem to
both frameworks. Natural law faces the challenge of
whether algorithmic clusterings that are not linked to
common protected features but are still against the
primordial equality principles [179]. Positivist models
have challenges when the Al systems are
discriminative in relation to new categories that have
no protection against discrimination in current laws
against discrimination or when the outcomes of
discrimination are difficult to attribute causally [177],
184].

4.2.3 Due Process and Fair Trial Rights

Artificial intelligence systems are taking on more and
more roles in legal practice or making decisions,
including bail, sentencing, parole, legal research and
forecasting [185]. Such applications cast serious
doubts on the right to due process and fair trial
safeguarded under the natural law and under the
affirmative legal systems [186].

Natural law underlines the need of justice that
involves fair procedures in dispute resolution and

legal consequences [185], [187]. People who have been
subject to an unfavorable legal ruling are entitled to a
notice, hearing rights, fair judgment and
interpretation. These basic procedural safeguards are
compromised by Al systems that issue opaque
prediction of recidivism or future dangerousness
without providing information on how they do so
188], [189].

Positivist analysis looks at whether the use of Al in the
law has adhered to constitutional due process
requirements and the statutory procedural
requirements [188], [190]. Fair procedures must be
granted by the U.S. Constitution Fifth and
Fourteenth Amendments before life, liberty, or
property is taken. Article 6 of the European
Convention on Human Rights has a right to fair trial
which comprises of unbiased tribunals and rational
judgements [191]. The Al systems should meet these
legal formalities by being transparent, explainable and

human controlled [191], [192].

4.2.4 Freedom of Expression and Information

The freedom of expression and information is granted
by United Nations [158]. The content moderation,
recommendation algorithms, and automated decision
making on what content users watch are the ways Al
systems define information ecosystems [193]. These
systems bring up issues of freedom of expression and
access to information- right to fundamental rights
under natural law and under positivist systems [193].

Natural law bases the freedom of expression on
human rational nature and conditions of social
organization that free speech and common
deliberation should seek to establish the truth [194].
Individuals possess natural rights of freedom of
speech, access to various information and engagement
in the societal debate. The manipulation of
information flows in artificial ways by Al systems, the
formation of filter bubbles, or the act of censoring
expression without justifiable reasons is a violation of
these basic freedoms [195].

The question that positive analytical approaches
address is whether Al content moderation can adhere
to constitutional protection of free speech (in a
country such as the U.S.) or the compatibility of the
rights of expression with other values such as privacy,
dignity, and the rule of law (in a country such as the
EU). The laws should outline the acceptable reasons

https://jmhorizons.com

| Ahmad et al., 2025 |

Page 802



Journal of Media Horizons
ISSN: 2710-4060 2710-4052

Volume 6, Issue 6, 2025

to censor content and the legal safeguards that the
aggrieved speakers are entitled to it [196].

4.3 Implementing Fundamental Rights Protection:
Convergence and Tensions

Although natural law and positivist approaches agree
on a few practical requirements of safeguarding
fundamental rights to Al governance, despite
philosophical differences:

Prohibition of Core Violations: The two frameworks
advocate the banning of Al systems that outrageously
violate core human rights. Such prohibitions are
considered to be examples of moral imperatives by
natural law and of formal legal imperatives by
positivism, and are introduced by legitimate processes
[166], [197], [198].

Transparency and Explainability: Protection of rights
presupposes that a person should be aware of the
impact of Al systems on him or her. This is based on
natural law on autonomy and dignity, on positivism
on procedural due process and accountability [128],
[1991.

Impact Assessment: Both strategies facilitate
requirements to evaluate the possible effects of Al
systems on rights during pre-deployment [200], [201].
Natural law considers impact evaluation as an
operationalization of moral deliberation on the effects
of technology on human flourishing; positivism is an
operation aimed at finding and reducing the legal
risks [120], [163].

Human Oversight: Consequential decision-making
which safeguards moral responsibility (natural law) as
well as legal responsibility (positivism) [202].
Tensions remain regarding:

Source of Rights: Natural law claims that there are
rights that exist without legal sanction; positivism
views rights as constructs of the law [166], [203], [204].
Scope of Protection: Natural law may favor greater

protection of human dignity and prosperity than was
formally specified in any rights parts, positivism only
protects entitlements defined by legal language [163],
[205].

Balancing: In cases whereby rights clash or need to be
weighed off with other morals (innovation, security),
natural law appeals to substantive moral reasoning on
human goods, and positivism is based on the
procedures and standards provided by the law [14].

Discussion: Both a substantive obligation to a human
right (natural law) and explicit procedural
arrangements (positivism) are needed to guard the
fundamental rights in Al governance. The
combination of the prohibition of rights violations,
basic rights impact assessment, transparency, and
human oversight provisions of the EU Al Act is
synthesis of these views. But ultimately, the key to
protecting human rights is ensuring that there is a
commitment by all concerned parties to ensure that
human rights are put first before technical complexity
or economic gain is put in consideration, coupled
with the ability to enforce the rights and availability of
remedies in circumstances where human rights are
infringed upon. Both philosophical models do not
offer a full set of guidelines, and Al regulation should
combine ethical reasoning about human dignity with
functional legal frameworks on the protection of
rights.

5. Algorithmic Bias and Discrimination: Theoretical
Perspectives

5.1 Nature and Sources of Algorithmic Bias
Algorithms bias: The bias generated by Al systems is
systematic and unfair and is usually in the form of
disparate treatment or disparate impact on people or
groups due to some of the protected or sensitive
characteristics [206], [207]. To comprehend the
problem of algorithmic bias, it is necessary to look at
its technical causes as well as the moral and legal

consequences of these causes [90], [207].

5.1.1 Technical Sources of Bias

Algorithms may become biased in several points of Al
systems development and implementation:

Training Data Bias: Training data are patterns based
on which machine learning models are trained.
Models replicate and intensify such biases when they
are trained using historical discrimination or when
they do not adequately represent some groups of
people. The facial recognition systems are mostly
trained on white male faces, such as, they do not work
on women and people of color [208], [209]. Figure 5
shows the sources and propagation of algorithmic bias
in Al systems.
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Figure 5 Sources and Propagation of Algorithmic Bias in Al Systems

Proxy Variables: The Al might utilize apparently
neutral variables, which are associated with the
features to be discriminated, and thus it creates a form
of discrimination by proxy. Racial proxy: It is possible
that the use of zip economy in lending selections, say
by using zip code, is a proxy of race due to residential
segregation patterns [210], [211].

Optimization Targets: Machine learning systems
optimize on desired goals that can include
discriminative priorities. An employment algorithm
that optimizes on the basis of characteristics of current
employees what has been termed cultural fit can
continue to promote homogeneity and reject
qualified diverse applicants [212], [213], [214].
Emergent Patterns: Al systems with more complex
forms can form discriminatory patterns that are
neither programmed nor expected by the developers
215], [216]. The deep learning models can detect and
misuse the correlations between sensitive attributes
and predictions in a manner that cannot be detected
2111, [217].

Feedback Loops: Al systems operating in a dynamic
environment are capable of establishing feedback
loops that become selfreinforcing. The predictive
policing models which focus the enforcement on the
already over-policed neighborhoods score more arrests
in these neighborhoods, which in turn legitimize the
prediction of the model and reinforces the

discrimination trends [218], [219].

5.2 Natural Law Perspectives on Algorithmic
Discrimination

The natural law theory is a very strong theory of the
condemnation of algorithmic discrimination on the
basis of certain basic principles of human equality as

well as human dignity [178], [220].

5.2.1 Fundamental Equality Principle

According to the natural law, human beings are equal
in terms of moral worth and dignity due to their
rational nature and moral agency. This inherent
equality produces a principle of non-discrimination:
individuals are to receive equal treatment without
exceptions except in case there are some differences
that are of a moral character and which warrant the
provision of different treatment [221], [222].

When the Al systems handle individuals differently
due to morally irrelevant traits such as race, gender, or
ethnicity, algorithmic discrimination breaks the basic
equality [130], [178], [223]. Natural law denounces
this kind of discrimination not just in that it breaches
the positive legal norms but rather in the fact that it
opposes the fundamental fact of equality in human

beings [178], [220].

5.2.2 Dignity and Objectification

Natural law underscores that human dignity needs a
person to treat other persons as ends and not as means
to the end of other persons [150]. In that algorithmic
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systems categorizing, ranking, and predicting
individuals of statistical patterns at group levels
objectify people, turning them into an element of data
sets instead of acknowledging their agency as
individuals and their moral position [174], [178].

Al systems deprive people of opportunities,
disadvantage them, and offer unequal treatment
opportunities due to being denied by algorithms due
to their individual merit and choice, which
undermines human dignity [220], [224]. Natural law
would accept that person-respect law demands that
one look at individual situations, preferences and
possibilities instead of placing them in groups out of

statistical associations [178], [220].

5.2.3 Justice and the Common Good

The adherence of natural law to justice and the
common good gives further reasons to criticize
algorithmic discrimination. Justice, which means the
rendering of each individual his/her due, must be just
distribution of social burdens and social benefits [36],
[225]. The fact that Al systems have a systemic
disadvantage of already marginalized groups prolongs
injustice and is against the common good because it
denies these people a full involvement in the social,
economic, and political life [226].

In the natural law theory, the common good refers to
those conditions that allow everyone in the society to
prosper [227]. Such discriminatory algorithms where
machines reduce individuals to employees, credit,
housing, education, or other goods they need based
on biased algorithms are detrimental to the common
good because they introduce obstacles to human

flourishing to the population segments [220], [228].

5.2.4 Technical Solutions Limitations

According to natural law, there is more to algorithmic
bias than technical solutions. Although enhancing
information quality, deleting problematic variables,
and enacting fairness restrictions are good, they do
not provide the essential moral question: Are we
treating persons as they deserve to be treated through
their dignity and equality [178], [229].

Natural law would highlight that algorithmic
discrimination can only be prevented through moral
dedication to human equality and not adherence to
fairness criteria. Technical procedures to maximize
specific mathematical definitions of fairness without

particularly reflecting on what morality is can be blind
to the underlying moral problems involved [230].

5.3 Positivist Approaches to  Algorithmic
Discrimination

Legal positivism is considered to use algorithmic
discrimination by means of anti-discrimination laws,
regulatory systems, and court decisions, which define
the forbidden behavior and the enforcement systems

90], [179].

5.3.1 Statutory Anti-Discrimination Frameworks
The first step in the positivist analysis will be to
identify the anti-discrimination laws of relevance and
whether the algorithmic results are covered by said
laws. The most important frame works are [90], [183]:
Civil Rights Act (U.S.): Title VII bars any type of
discrimination in employment based on race, color,
religion, sex, or national origin. In assessing whether
the employment algorithms are in violation of these
prohibitions, courts employ disparate treatment and
disparate impact theories [183], [231].

Fair Housing Act (U.S.): Bars any discrimination in
housing on the basis of the characteristics that are
protected. Extends to the algorithmic systems of
screening tenants, lending mortgages, and valuation
of property [232], [233].

Equal Credit Opportunity Act (U.S.): It prohibits the
credit discrimination on basis of race, color, religion,
national origin, sex, marital status or age. Al lending
algorithms should satisfy the following requirements
[234].

EU Anti-Discrimination Directives: Forbid any
discrimination on the basis of sex, racial or ethnic
origin, religion or belief, disability, age or sexual
orientation in the area of employment, goods and
services and other respects [211], [235].

GDPR (EU): Article 22 limits the use of automated
decision-making with legal or otherwise serious
consequences, in which case persons cannot be judged
by automated means of action, such as profiling,

without consideration [236].

5.3.2 Disparate Treatment vs. Disparate Impact
According to positivist systems of law, there are two
types of discrimination:

Disparate Treatment: It is intentional discrimination
whereby people are treated differently due to the
existence of protected characteristics. When race-
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based differences are made by an Al system through
an explicit programming action, this amounts to
disparate treatment [182], [237].

Disparate Impact: These are policies and practices
that seem neutral but which have disproportionate
impacts on the protected groups. Even in the absence
of discriminatory intent, Al systems with vastly
different results on racial or gender lines can be in
violation of disparate impact prohibitions [238],
239].

The courts of the US have developed outlines of
disparate impact claim analysis: the plaintiffs need to
prove that disparate impact is statistically significant,
the defendants might provide valid justification of
business reasons, and the plaintiffs may demonstrate
the less discriminatory alternatives [183], [240]. The
application of these frameworks to algorithmic
systems brings out complicated issues to do with
causation, justification and alternative designs.

5.3.3 Challenges for Positivist Frameworks

The positivist legal approaches have many problems
with algorithmic discrimination:

New Classes of protection: Al systems can
discriminate against algorithmic groupings that are
not related to more traditional, traditional protection
characteristics. Assuming that an algorithm produces
a category of high risk, which overrepresents people of
color but is purportedly determined by other criteria,
there is no guarantee that the current anti-
discrimination law would be relevant [179], [210].
Causal Attribution: It might be technically
challenging to determine that the outcome of the
algorithm was due to discrimination and not other
justifiable reasons, and this would involve skills in
machine learning, statistics, and causal inference
1801, [241].

Opacity and Explainability: A large number of Al
systems are black boxes, meaning even the developers
themselves cannot give any genetic explanations as to
why specific predictions have occurred. This obscurity
makes it difficult to legalize whether there was any
discrimination [178], [242].

Regulatory Gaps: Algorithms are not seen to be
covered by current anti-discrimination legislation,
which might not be sufficient to address Al-specific
issues, such as proxy discrimination, emergent bias, or

feedback loops [90], [179].

5.3.4 Procedural and Technical Responses

Positivist methods put procedural and technical
procedures to handle algorithmic bias:

Impact Assessments Algorithms: Making developers
evaluate the possible discriminatory effects of Al
systems prior to deployment, reporting bias testing,
and putting in place cures [180].

Fairness Metrics and Auditing: The imposition of
mathematical fairness restrictions and audits to
ensure that the non-discrimination requirements have
been met [92], [243].

Transparency and Documentation: The demand of
the technical documentation of data sources, model
architecture, testing processes, and performance
across demographic groups [92], [244].

Regulatory Oversight: Authorizing agencies such as
the FTC, the EEOC, HUD and its peers overseas to

research algorithmic discrimination and put it into

practice [183], [244].

5.4 Comparative Analysiss Natural Law vs.
Positivism on Algorithmic Bias

There are a number of differences between natural law
and  positivist  approaches to  algorithmic
discrimination:

Normative: Foundation Natural law bases non-
discrimination duties on innate human equality and
dignity; positivism on statutorily established protected
classes [90].

Protection: Natural law may apply protection to more
than the formally identified characteristics of
protection; positivism restricts protection to those
categories that are statutorily defined [14], [163].
Role of Intent Natural law: It is concerned with
whether action observes fundamental equality even in
the absence of discrimination by intent; positivism
draws the distinction between intentional (disparate
treatment) and unintentional (disparate impact)
discrimination and subjects them to different legal
standards [245].

Remedial Approach: Natural law is committed to
moral education and moral devotion; positivism is
committed to legal observance, sanctions, and
remedies to legal breaches [246].

In spite of these distinctions, both frameworks do
endorse a number of practical actions:

Ban on Intentional Discrimination: Al systems that
are specifically built to discriminate against the
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characteristics that are to be protected must be
banned [94], [247].

Disparate Impact Analysis: When Al systems have
disproportionate negative outcomes on groups that
are protected, these results must be justified and
alternatives with less discriminatory outcomes should
be considered [238].

Transparency and Accountability: Algorithms
decision developers and deployers ought to be capable
of explaining and justifying algorithmic decisions, i.e.
outlier discriminatory patterns can be detected and
addressed [248], [249].

Stakeholder  Participation: The impacted
communities must be included into the Al
governance process to make sure that systems do not
violate their rights and interests [106].

Discussion: To solve the issue of algorithmic bias, we
should combine the knowledge of natural law and
positivism. Natural law serves as a reminder, that the
basic moral question is the respect of human equality
and human dignity-technical responses should not be
used instead of this substantive moral response.
Positivism also offers legal mechanisms that can be
used practically in  internationalizing  non-
discrimination principles by giving clear rules,
enforcement procedures and remedies. The Al
governance problem is to come up with frameworks
that balance moral dedication to equality with
procedural protections, meaning that the system of
algorithms encourages and does not harm human
dignity and justice. This involves not just technical
interventions to identify and limit bias but cultural
change in the perception of people affected by Al
systems within the mindsets of developers, deployers,
and policymakers on what they should do.

6. Transparency, Explainability, and Accountability
in Al Systems

6.1 Conceptual Foundations: Transparency vs.
Explainability

Transparency and explainability are similar, yet
different, terms in the context of Al governance, both
of which are needed to achieve accountability but
need to be clarified.

Transparency means providing insight into the
creation, implementation, and use of Al systems, that
is, making public the details regarding the sources of
data, algorithms, the process of training, performance
indicators, and constraints. Transparency is a practice
that exposes information to stakeholders such as
developers, deployers, users, regulators and people
who are going to be affected [250], [251], [252]. Figure
6 shows the multi-level transparency framework for Al

governance.
Explainability issues relate to the concept of giving
understandable explanations of the particular Al
decisions or predictions- to allow users to know why
certain things have happened. Explainable Al (XAI)
methods provide model behavior that can be
comprehended by humans by using algorithms such
as = feature importance analysis, counterfactual
explanations, and attention mechanisms [242].

Transparency and explainability can be used to
account for Al systems in the same way that they can
be overseen, evaluated, and challenged. They
however, treat two different sides of the black box
problem transparency sheds light on how systems in

general operate, and explainability sheds light on why
particular decisions have been made [106], [253].
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Figure 6 Multi-level Transparency Framework for AI Governance

6.2 Natural Law Perspectives on Transparency and
Explainability

In natural law perspective, requirements of
transparency and explainability guard the basic
human good, such as autonomy, dignity, and the
mediums of rational deliberation.

6.2.1 Autonomy and Informed Decision-Making
Natural law lays stress on the fact that human
prosperity depends on self-direction, which is
governed by practical reason. Individuals should be in
a position to comprehend the aspects that determined
their lives so that they could make sound decisions
that are in line with their objectives and ideals.
Transparency in the functioning of Al systems is
necessary to protect human autonomy, as significant
decisions can be made or influenced by the system
without clear information on how it functions, which
will not allow people to make an informed assessment
and take action in this direction [92], [254], [255].
Explainability is defending the autonomy because the
individual is able to conceive how specific results came
to pass, evaluate whether the action was reasonable,
and decide what to do (appeal, amendment of
behavior, legal action). In the absence of such
knowledge, individuals have been transformed into

receptors of algorithmic decisions as opposed to

agents who have control over their lives [256], [257].

6.2.2 Dignity and Respect for Persons

In natural law human dignity is based on the notion
that persons are rational beings who are able to
perceive and act on reasons. Making consequential
judgments about people without explaining why they
did not give a person a good reason, Al systems do not
exhibit due respect to human rationality [258], [259].
Individuals are entitled to know the grounds of
decisions that involve them and whether such
decisions can be receptive to explanations that they
can express and argue about [259], [260].

Opacity in Al decision-making may be a form of
disrespect to act upon persons as objects to be
categorized and classified rather than to be entitled to
justification [178], [254]. Natural law would consider
the need to respect human dignity to mean not only
considering the correct predictions, but having
understandable reasons, taking into consideration the
ability of persons to comprehend and evaluate
decisions that may concern them [261].

6.2.3 Justice and Procedural Fairness
The conception of natural law affects the idea of
justice in the form of procedures: fair methods of
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dispute resolution and of establishing the legal results.
Justice mandates that individuals that receive a
disadvantaged ruling be notified, given a hearing, and
justification that allows them to determine whether
they have been treated justly [262].

The Al systems that are transparent and explainable
are more appropriate in  addressing these
requirements of procedural justice [263]. Where the
predictions made by algorithms are applicable when
deciding bail, sentencing, parole or any other law-
related decisions are to be made, the affected
individuals have a right to know the conditions
behind such predictions and may contest them when
necessary. The obfuscated systems, which fail to give
rational explanations, are against the fundamental

principles of procedural justice [264], [265].

6.2.4 Accountability and Moral Responsibility
According to natural law, moral responsibility is
important: agents are to bear responsibility in regard
to the outcomes of decisions and behavior. As Al
systems are used in making decisions, there are
questions  concerning  responsibility who is
responsible, the developers, the deployers, the users or
the systems? [266], [267].

Accountability is supported by transparency and
explainability as they allow the moral responsibility to
be assigned. When developers are not able to describe
the reason why their system was able to generate
specific results, it would be hard to determine whether
they were using due care when designing and testing
the system [248], [268]. When deployers implement
opaque systems without knowing how they work, an
assessment of their culpability in the harm that results
would be challenging [269], [270]. Natural law would
claim that moral responsibility involves the awareness
of actions and their predictable outcomes, which is
why opaqueness destroys the awareness and weakens

the responsibility [199], [251].

6.3 Positivist Perspectives on Transparency and
Explainability

Legal positivism invents transparency and
explainability as procedural mandates that are
implemented with the help of positive law to
accomplish regulatory goals such as oversight,
accountability, and user protection.

6.3.1 Regulatory Rationales

Positivist models single out a number of regulatory
rationales of transparency and explainability
requirements:

Monitoring and Checking Compliance: The
regulators require the information concerning Al
systems to determine whether it complies with the
legal requirements. Technical documentation,
performance measures and test outcomes can help
authorities to certify that systems comply with
statutory requirements [83], [271].

Accountability and Liability: With transparency,
responsibility can be attributed in the event of harms
by Al systems. Documented development processes,
deployment situations, and characteristics of the
operations are used to find out whether the
developers, deployers or wusers violated legal
responsibilities [272], [273].

User Protection: People who are subject to Al
decisions need information to implement legal rights
such as access, rectification, deletion of personal data
as well as contest automated decisions [249], [251].
Competition in the market: It is possible to foster
market competition through opening up the Al
capabilities and constraints in a way that leads to
informed market choices and to competition among

the improved systems [274], [275].

6.3.2 Legal Frameworks for Transparency

Positive law puts up clear transparency requirements
based upon jurisdiction and setting:

EU AI Act: The high-risk Al systems should be
designed in a way that requires them to provide
adequate transparency so that they can be interpreted
appropriately by the user and used in a proper way.
The providers should provide usage instructions,
description of system features and performance, and
details of human supervision controls [276].

GDPR: Provides that the logic of automated decision-
making, its significance, and its projected
consequences be disclosed. Data subjects are entitled
to access information regarding processing and
substantial explanations of choices [199], [277].
Sector-Specific Requirements in the U.S.: There are
several laws that require disclosure of certain Al
applications. The Fair credit reporting act dictates that
adverse action notices should be issued to explain why
credit is denied. The Equal credit opportunity act
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demands  justifications to credit decisions.
Employment and other situations have state laws that
progressively require Al to be transparent [232], [278].

6.3.3 Procedural Specifications

Positivist analysis concentrates on proceduralizing of
the specifications of transparency: what information
shall be revealed, to whom, in what form, being
subject to what exceptions.

Technical Documentation: The EU Al Act outlines
the technical documentation requirements such as
descriptions of Al system components and
development process, information of data governance
and management, output of risk management system,
and metrics to assess accuracy, robustness, and
cybersecurity, and system limitations and assumptions
[83].

User Information: Systems should present the users
with clear and easily available information on system
capabilities, correct uses, restrictions and anticipated
level of accuracy [279].

Regulatory Access: The authorities need to be able to
access technical documentation, testing results, and
system operations to perform oversight and
investigations [83].

Trade Secret Protections: Legal regulations should
have a balance between disclosure and protectiveness
of proprietary information to contain procedures of
having confidential access to the trade regulation and
restricting the disclosure of trade secrets to the general

population [280], [281].

6.3.4 Explainability as Legal Requirement

Positivist models develop explainability as a legal
requirement, and yet it is difficult to put into practice:
Right to Explanation: GDPR Articles Two states that
individuals must not be the subject of decisions made
by automated processing, such as profiling, resulting
in legal or other similarly significant outcomes,
without protections such as the right to human
intervention and meaningful information on the logic
2821, [283].

Adverse Action Notices: There are several laws that
mandate an explanation of adverse outcomes
produced by the algorithmic systems like credit
rejections, employment rejections or insurance

cancellations [284], [285].

Courtroom Affairs: In cases where Al predictions are
used during the judgment of a case, due process can
demand clarifications that allow the accused to
oppose algorithmic evidence [130], [259].
Nevertheless, the realization of explainability
requirements has both technical and practical
difficulties. Numerous state-of-the-art Al systems
(deep neural networks) are not easily explainable even
to developers. To obtain "explanations", it can be
necessary to make post-hoc approximations which are
not intended to be accurate descriptions of model
behavior [22], [286]. Legal systems have to deal with
these technical constraints and still have significant
accountability.

6.4 Challenges and Tensions in Transparency and
Explainability

Both natural law and positivist approaches face
challenges in realizing transparency and explainability
goals:

6.4.1 Technical Complexity

The current Al systems, especially deep learning
models, are exceptionally complicated containing
millions or billions of parameters. It may not be
possible even to experts to know why such systems
generate certain outputs because of the fact that such
systems exceed the cognitive ability of human beings.
Such technical obscurity rises conflict between the
principles of transparency and realistic and attainable
feasibility [251], [287].

Natural law may state that because systems cannot be
made transparent enough and explainable enough,
they should not be applied in high stakes areas of
application that involve fundamental human goods.
Human dignity and autonomy is not a sacrifice to
technical convenience or economic gain [178], [288].
Positivism underlines the fact that the law
requirements must be pragmatically practicable.
Forcing explainability that is impossible will build
perverse incentives to fit less complex, but possibly less
accurate models, or to produce false explanations that

do not describe how the model actually works [289],
[290]. The legal frameworks should indicate realistic
standards between transparency and technical
limitations.
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6.4.2 Competing Interests: Transparency vs. Privacy
and Security

Transparency may contradict other such values as
privacy and security. The detailed disclosure of the
work of the Al system may show:

Personal Data: Training information or model
parameters that encode sensitive information about
people.

Security Vulnerabilities: Weaknesses in the system
that enemies might use.

Proprietary Information: Competitive advantages
and trade secrets that developers rightfully desire to
safeguard.

Where there is a clash between these values, natural
law would give precedence to human goods most
essential to a prosperous living. Where transparency
that safeguards autonomy and averts discrimination
demands certain sacrifices of privacy or proprietary
rights, natural law may be on the side of
disproportionate trade offs. Nevertheless, the
unselective disclosure that puts people at risk of harm
would be a crime against dignity and objectionable
1791, [291].

Positivism aims at striking a balance between
conflicting interests using procedural tools.
Approaches where a qualified transparency gives
regulatory access to confidential information and
restricts public disclosure are known as qualified
transparency. Tiered systems offer various levels of
visibility to various stakeholders depending on their

needs and functions [292], [293].

6.4.3 Meaningful vs. Formal Transparency

The fear has been that explainability and transparency
requirements can be just a form gone dead. According
to the natural law standpoint, when one respects
human autonomy and dignity in a meaningful way,
relevant transparency is necessary that, in fact, allows
one to comprehend and make an informed decision,
rather than just complying with disclosure regulations
46], [294]. The legal and regulatory systems should
also make sure that the information supplied is
understandable, applicable, and practical to people
who are being concerned and not technical language
or legal disclaimers.

Positivist analysis recognizes the fact that it is difficult
to specify meaningful transparency, which is a legal
term. It is possible to impose regulations, which

require certain information to be disclosed and
certain forms to be followed, however, to be sure that
disclosures make the user informed and empowered,
constant review and changes must be made. Not
whether formal requirements are met, but whether
transparency practices are going to work, need to be

evaluated by enforcement authorities [124], [126].

6.5 Toward Accountable Al: Integrating
Transparency and Explainability

A proper Al accountability level will necessitate the
incorporation of both transparency and explainability
in wider governance systems.

Multi-Stakeholder transparency: Various
stakeholders ~ demand  various  information.
Developers require technical information to debug
and improve upon it; regulators require access to help
in supervision; and those affected should have an
understandable description to make decisions. The
governance models must state proper transparency of
every group of stakeholders [295].

Algorithmic Auditing: Audits of Al systems can be
independently conducted to ensure that they meet the
requirements of transparency and fairness, and can
offer accountability on top of what developers and
deployers are willing to self-report [106], [296].
Human Oversight: Transparency and explainability
allow human oversight to be an effective measure
because it ensures human supervisors can interpret,
judge, and intervene in the actions of Al where

needed [92], [139].

Remedial Mechanisms: Transparency helps enhance
accountability by allowing the identification of the
responsible parties and the evaluation of the liability
in cases where Al systems result in harms [128], [248].
Discussion: Transparency and explainability are
complementary to each other in the context of Al
accountability but have different difficulties. A
natural law bases its needs on the considerations of
human autonomy, human dignity and rational
agency-ideals that technology cannot ignore but
instead ought to support. Positivism achieves
transparency by its specifications of procedures, to
balance the requirements of oversight and the
technical limitations and competing interests. Good
Al governance implies both meaningful commitment
to transparency (natural law) and working

https://jmhorizons.com

| Ahmad et al., 2025 |

Page 811



Journal of Media Horizons
ISSN: 2710-4060 2710-4052

Volume 6, Issue 6, 2025

mechanisms (positivism). The difference is making
sure that requirements of transparency and
explainability are not carried out as formal checking
exercises but they truly facilitate comprehending,
monitoring and responsibility. This requires
continuous consultation with the developers of Al,
legal academics, ethicists, communities impacted, and
policymakers to improve on the requirements as
technology and social knowledge advance.

7. Liability, Responsibility, and Enforcement
Challenges

7.1 Attribution of Responsibility in Al Systems
Attribution of responsibility in Al systems is an
essential component of Al systems, with its prevalent
applications evident in smart robots and autonomous
defensive  driving  systems.  Attribution  of
responsibility in Al systems is a crucial element of Al
systems, and its most widespread use can be found in
smart robots and autonomous defensive driving
systems [297], [298]. Implementation of Al in
consequential decision-making situations creates
complex issues regarding the allocation of legal and
ethical accountability in situations where such systems
generate detrimental effects [298], [299]. Figure 7

demonstrates Al responsibility attribution network.
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Figure 7 Al Responsibility Attribution Network

7.1.1 The Responsibility Gap

Artificial  intelligence systems generate what
researchers term a duty of care: The challenge of
allocating ethical and legal accountability to choices
undertaken by autonomous or semi-autonomous
systems  [156], [300]. Conventional models
presuppose human actors to make choices to which
they become responsible. Al makes this harder by
spreading the decision-making among many actors
(developers, deployers, users) and technical processes
(algorithms,

data) in a manner that does not allow the attribution
of responsibility [301], [302].

When the accident is caused by an autonomous
vehicle, who is to blame, the manufacturer, the
software developer, the car owner, or the human
passenger who did not succeed in intervening? In the
case of an algorithm based on employment
discrimination, is it the person who developed the
model (the algorithm creator) or the company that
implemented it (the deployer of the algorithm), the
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human resource people that acted upon the
recommendation of the algorithm (the actual users of
the algorithm) or the data scientists who prepared the
training data? [179], [211]. The distributed nature of
Al ecosystems, where responsibility is shared across
multiple actors, complicates traditional legal

frameworks for liability [301].

7.1.2 Natural Law Perspectives on Responsibility
The natural law theory bases moral responsibility
upon rational agency and causal contribution to
outcomes. There is a variety of principles that guide
natural law analysis of Al responsibility:

Human Moral Agency: It is only rational agents who
are able to comprehend and make a decision based on
reasons that can exercise the true moral responsibility.
Being non-conscious, non-intentional, and unaware
of morality, Al systems cannot be moral agents.
Hence, it should be on human individuals who have
participated in Al development, implementation, and
application [19], [303].

Causal Contribution: People are causally liable to the
consequences of the things that they cause by their
decision-making and behaviors. Designers of biased
algorithms, deployers who utilize them without
proper precautions, and users who misuse the
resulting recommendations are all contributors to the
resultant harms as they all have a cause-and-effect
relationship[ 301].

Foreseeability and Due Care: A part of moral
responsibility is based on foreseeability- whether
agents could reasonably foresee the consequences of
their actions. The natural law would impose on Al
developers reasonable harms that can be caused by
insufficient testing, the lack of reduction of known
biases, or even the application in the wrong context.
Liability —involves taking due care that is
commensurate to the foreseeable risks [304], [305].
Collective Responsibility: In cases where several
parties have led to the negative consequences, the
responsibility can be shared or distributed. The focus
by natural law on the common good justifies the
collective  responsibility ~of institutions and
organizations to make sure that the Al systems do not
violate human dignity and rights, not the individual

liability [201], [302].

7.1.3 Positivist Approaches to Liability

Legal positivism deals with harms that Al brings by
implementing existing liability regimes into new
technological situations.

Product Liability: There is a strict liability of products
due to injuries, which the manufactures can be liable.
This framework can probably be extended to Al
systems, which malfunction or act in an unsafe
manner. The Al Liability Directive proposed by the
EU shifts the product liability onto Al systems and
introduces rebuttable presumptions of causality to
overcome the challenges of evidence [306], [307].
Negligence: The parties have a reasonable careful duty
to prevent foreseeable damages. Applicable duties of
care have the potential to make developers, deployers
and users culpable towards negligence in case they
violate the duty and cause injury. The legal issue of
how Al systems should be dealt with is a developing
one [305], [308].

Vicarious Liability: Employers are liable to the
tortious behaviours of employees under employment.
Other researchers suggest adding Al systems to the
framework, and they are viewed as agents with whom
the principals are held accountable. But that demands
to answer the question whether Al systems can be
agents in a legal sense [309], [310].

Statutory Liability: There are anti-discrimination
statutes, consumer protection laws, data protection
laws, and industry-specific requirements that put
certain responsibilities on Al developers and
deployers, and the breach of which carries a penalty
98], [273], [311].

Contractual Liability: Al provider/deployer/user
agreements may apportion responsibilities and
liability to the extent of restrictions on contractual

disavowal of obligatory law safeguards [308], [312].

7.2 Implementation Issues in Al Governance

The proper governance of Al needs strong
enforcement systems in place, but it is complicated by
many aspects that make it hard to regulate Al and
check its compliance.

7.2.1 Technical Expertise Gap

Regulators wusually do not have the technical
knowledge to assess challenging Al systems. The
knowledge of machine learning, statistics, and
software engineering required to determine how a
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deep learning model satisfies fairness, transparency, or
safety is complex and many government agencies lack
that kind of expertise [97], [313].

On natural law, it would be stressed that safeguarding
fundamental human goods against technological
dangers must be seen through empowering the
authorities with the knowledge and means to
accomplish the protection. In case regulators do not
learn about Al systems, they will not be able to make
sure that these systems meet human dignity and
rights. Technical capacity-building is not an obligation
based on practical sense, but on moral obligation
3141, [315].

Positivism approaches aim at filling knowledge gaps
by using institutional means: employing technical
experts into the agencies, hiring external specialists to
do audits and evaluations, enforcing standardized
testing and certification by a competent third party
and creating regulatory sandboxes to conduct
controlled experiments [97].

7.2.2 Jurisdictional Fragmentation

The use of Al systems often involves working with
more than one jurisdiction with varying legal needs,
which presents compliance risks and regulatory
arbitrage opportunities. A multinational Al-focused
firm can encounter conflicting requirements,
including the EU Al Act, the sector-specific regulation
of Al in the U.S., the Chinese rules of governing the
algorithms, and the mnational data protection
frameworks [73], [95].

The universalism undertakings of natural law
underpin the unified global standards safeguarding
the basic human rights irrespective of jurisdiction.
Dignity of individuals is not any different across
geographical boundaries; simple moral rules ought to
be used with Al systems wherever they are used [316].
Positivism recognizes the existence of legal duties
which are based on laws and legitimate authority of a
particular jurisdiction. Harmonization needs to be an
international effort and treaty negotiation, rather
than extraterritorial application of the rules of certain
jurisdictions automatically. Nonetheless, to enhance
fragmentation, positivist analysis finds practical

advantages to cooperate in regulation [317], [318].

7.2.3 Pace of Technological Change

Al technologies are changing fast and may surpass
regulatory adjustment. The regulations that are
written to respond to the existing capabilities are likely
to get out of date prior to implementation because of
the emergence of new techniques, architectures and
applications [22], [166].

Natural law highlights the fact that fundamental
moral principles do not alter with the changing
technology. The human dignity, the preservation of
basic rights, the absence of discrimination, these
aspects of human rights have no vision after new Al
abilities. Nevertheless, the general principles cannot
be applied to new situations without the help of
practical wisdom and continuous moral reasoning
[79].

Positivism emphasizes the need to update legal
frameworks by administering formal procedures
whenever circumstances evolve. This generates
natural delay between development of technology and
regulation. Some of the strategies to deal with this
challenge include adaptive governance strategies such
as principles-based regulation and regulatory
sandboxes and periodic review mechanisms [319],

[320].

7.2.4 Opacity and Verification Difficulties

Systems opaqueness and the complexity of auditing
complex algorithmic processes makes it difficult to
verify compliance with Al regulations. Regulators
might not have access to training data, architectures
of models or operating systems required to determine
whether the requirements are satisfied..

The Natural law would contend that developers and
deployers bear a moral responsibility to ensure that
there is an audit mechanism in place in Al systems,
and to be co-operative with the oversight authorities.
The actions of denying the transparency to avoid the
accountability contravene the obligations of
truthfulness and civic responsibility [75], [301].
Positivist models provide legal requirements of
documentation, reporting, and regulatory access,
violation of which is punishable. Nonetheless, it is
difficult to define any practical systems of gaining
access to proprietary systems and safeguarding trade

secrets [321].
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7.3 International Cooperation and Harmonization
The only way to overcome Al governance problems is
through international collaboration to come up with
common standards, harmonize enforcement efforts,
and avoid regulatory discord.

7.3.1 Rationales for International Cooperation
Shared Values: The world is strongly unified on the
main principles of Al governance such as
transparency, accountability, fairness, safety, and the
protection of human rights despite the cultural and
political differences. This normative convergence can
be turned into working arrangements through
international cooperation [158].

Cross-Border Risks: The Al systems that are used
internationally expose risks that go beyond the
national borders. There is a need to coordinate in
order to tackle harms that cannot be adequately
regulated through a single jurisdiction [322].
Regulatory  Coherence:  Disjointed  national
regulations put compliance costs on Al developers
and open regulatory arbitrage. Unified standards
impose less load and offer high protections.[323]
Innovation and Trade: Trade in Al technologies and
services using interoperable regulatory frameworks

with sufficient protection [324], [325].

7.3.2 Existing International Initiatives

OECD AI Principles: Adopted in 2019, the OECD's
Principles on Artificial Intelligence represent the first
intergovernmental standard on Al It has five value-
based principles, including inclusive growth,
sustainability, well-being, values that are human-
centered, fairness, transparency, explainability,
robustness, security, safety, and accountability [326],
3217].

UNESCO Recommendation on Al Ethics: adopted
in 2021 by 193 member states, the recommendation
of UNESCO offers a broad ethical framework that
focuses on the human rights, dignity, life in peace
societies, environmental sustainability and cultural
diversity [328], [329].

Council of Europe Framework: The Council of
Europe has made a framework on human rights,
democracy, and rule of law on Al systems, which is
being negotiated as a possible binding convention
3301, [331].

UN Initiatives: In 2024, the UN General Assembly
created two Al cooperation mechanisms, including an

Independent International Scientific Panel on Al and
a Global Dialogue on Al Governance [332].

Global Partnership on Al (GPAI): Inaugurated in
2020, GPAI is a consortium of 29 countries and the
EU to facilitate responsible Al development through
the multistakeholder dialogue and projects on areas of

priority[ 156], [333].

7.3.3 International Cooperation Problems
Geopolitical Competition: The great powers believe
Al is strategically significant in  economic
competitiveness, military capacity and world power.
This cooperation is made difficult by competition
especially between the United States and China [334].
Incompatible Values: Various societies focus on
conflicting values when governing Al Liberal
democracies are those that value the rights and privacy
of the individual; China is the state that values social
stability and security; developing countries value
economic growth and access to technology [335],
336].

Sovereignty issues: Nations oppose global structures
limiting policy independence in countries in the form
of security and law enforcement practices [337], [338].
Capacity Disparities: Developing nations usually do
not have sufficient technical knowledge, regulatory
frameworks, and resources to engage in the
international Al governance entirely, posing threats of
wealthy country-dominated standards [158], [339].
Discussion: Accountability of Al-related harms and
good governance systems have proven to be a
challenging problem that may need to incorporate
both natural law and positivism. Natural law serves to
remind us that human agents are the ultimate answer
to moral responsibility to create, implement, and use
Al systems-these individuals and institutions stand
under the duty to discharge due care to safeguard the
basic human goods that the technology does not
weaken. Positivism offers feasible liability schemes
and enforcement procedures by which moral
responsibilities are implemented as legal ones. The
most promising way of coherent international Al
governance is through international cooperation
based on a mutual commitment to human rights and
dignity without interfering with justifiable sovereignty
issues. This potential, however, will need political
goodwill, sufficient resources and long term
commitment by all parties involved in order to ensure
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that human flourishing is considered rather than
short term competitive advantages.

8. Innovation, Regulation, and Balancing
Competing Values

8.1 The Innovation Imperative

The proponents of Al development highlight how it
can revolutionize the world to meet the needs of the
global population, empower human beings, and bring
about economic prosperity [340]. Al applications are
predicted to bring healthcare (disease diagnosis, drug
discovery), climatic change mitigation (energy
optimization, emissions modeling), scientific research
(accelerated  discovery, hypothesis generation),
education (personalized learning, accessibility), and
many other fields [341], [342].

Economically, Al is a general-purpose technology
similar to electricity or the internet and can make
people more productive, and generate new sectors and
jobs and enhance the standard of living around the
world. The leadership of Als is considered to be an
essential factor in the competitiveness of countries
and companies, and there is a push to develop and

implement it faster [343].

8.2 Regulatory Concerns: Precaution  vs.
Permissionless Innovation

Al development has also been moving fast, which has
sparked discussions on how regulatory posture should
be, and rival frameworks have placed focus on diverse
values.

8.2.1 Precautionary Approach
The precautionary principle, which is conspicuous in
European regulatory traditions, is that where activities
are threatening of serious harm, deficiency of
complete scientific certitude should not be utilized to
supply justification to avert preventive actions [344].
In the case of Al, it would imply:
® One should limit potentially dangerous Al
systems until they are proven safe instead of
rolling them out until they are proven
harmful [345], [346].
® Applications that are at high-risk should be
strongly pre-market approved and monitored
3471, [348I.
® In the event that the effects of Al systems on
the fundamental rights are not fully clear, the

regulators must choose to be cautious [26],
349].
The EU Al Act is precautionary in its approach by
risk-based, outlawing unacceptable-risk systems and
the farreaching demands that high-risk applications
must satisfy before being put on the market [22],
116].

8.2.2 Permissionless Innovation
Instead, permissionless innovation systems point out
that the rate of technological advancement is
enhanced when engineers are able to innovate with
impunity without any prior permission [350], [351].
Some of the major arguments are:
® Excess  regulation  suppresses  good
innovation, halting innovations that could
deal with large issues [352].
® Markets and social norms are more adaptive
mechanisms than strict rules to deal with
emerging problems [353].
® The regulatory intervention must be focused
on proven harms and not theoretical risks
3531, [354].
® Quality improvements and ethical practices
are better motivated by competition than
regulations [355], [356].
The regulatory philosophy of the U.S. that is based on
the current legislation and sector-oriented guidance
instead of the broad-based preemptive regulation is

more permissive-oriented [22], [95].

8.3 Natural Law Perspectives on the Innovation-
Regulation Balance

The natural law theory is used to give a guideline on
whether innovation is to be promoted or restricted
depending on the connection between innovation
and human flourishing. Figure 8 shows the
Innovation-regulation balance framework.

8.3.1 Technology as Instrument of Human Good

Natural law is instrumental: technology is the means
to the end of the provision of the main human
benefits, and not the final goal. Technology that
enhances life, health, knowledge, aesthetic life,
practical reasonableness, sociability and harmony with
ultimate meaning are worth encouraging [357], [358].
The use of Al in medical diagnosis, education, and
support of persons with disabilities, or new scientific
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knowledge is consistent with the natural law that
emphasizes the flourishing of humans.

Nonetheless, technology that endangers basic
commodities or instrumentalizes individuals, that is,
making them a means to the end of others, should be

limited irrespective of the economic or technical
advancement [359]. The natural law would justify a
ban on Al systems designed to spy on masses, score
social, or exploit manipulatively even when this is
profitable or a technical wonder [36].

[ Innovation-Regulation Balance Framework ]

Proportionate Regulation
{Risk-Bazed)

Innovation Enablemant

Figure 8 Innovation-Regulation Balance Framework

8.3.2 Principle of Proportionality
The principle of proportionality assumes that the total
amount an individual may earn in a job reflects the
degree of effort invested, regardless of the job being in
a developed or developing country. Principle of
Proportionality states that the total amount that an
individual can earn in a job should be proportional to
the amount of effort he puts in the job irrespective of
whether he is working in a developed or developing
country [360]. Natural law applies proportionality test
in cases where actions are beneficial to some goods in
which they pose threats to others. The restrictions on
innovations are warranted in the following cases
3591.
® Legitimate Purpose: Regulations act in the
true common goods like defense of basic
rights, deterrence of discrimination or
security of most people.
® Increasing Effectiveness: Restrictions are
effective furtherance of their intended
purposes.
® Necessity: No other less restrictive solutions
effectively safeguard pertinent goods.

®  Proportionality Stricto Scilto: The benefits
of regulation are greater than the costs such
as forsaken innovation benefits. This
framework would suggest that while Al
innovation is generally encouraged for its
potential to advance human well-being,

® regulatory measures, such as those
establishing Al personhood or governing
ethical use, are justifiable when they
proportionately  safeguard  fundamental
human rights and societal values against
potential detriments [361] [362] [12].
Natural law applied to Al governance would underpin
risk-based methods of setting the intensity of
regulation according to the level of harm that could
be caused and letting beneficial innovation be
generated. Unconditional bans should apply to those
Al applications that pose a risk to the basic human
dignity and rights. Where risks to the application are
manageable, the  requirements must be
corresponding-neither too high nor too low to give
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reasonable assurance of safety and protection of
rights, but not to undue impediment of useful

development [296], [363].

8.3.3 Common Good and Distributive Justice

The common good focus of natural law obliges that
technological gains be distributed equally instead of
being concentrated in the hands of the elite at the
expense of the poor groups. There should be Al
governance that makes sure:

® The advantages of Al applications cut across
all layers of society and not just affluent
consumers or advanced nations [158].

® Algorithms do not impose risks and burdens
disproportionally within the marginized
communities by algorithmic discrimination
or exploitation of the latter [152].

® The priorities of development are the real
needs of people and not just profitable
application [130].

e It is not only the technology giant companies
that can be involved in Al innovation, but
smaller developers and developing country
entities can also be involved [339].

Such a natural law would criticize over-regulation,
which entrenches the benefits of the incumbents by
increasing entry barriers, as well as under-regulation,
which permits the strong actors to internalize the
harms upon the vulnerable population.

8.4 Positivist Analysis of Innovation-Regulation
Tradeoffs

Legal positivism deals with the questions of
innovation-regulation by methods of analysis of
institutes competences, procedural legitimacy and
empirical evaluation of the regulatory consequences.

8.4.1 Institutional Competence and Regulatory
Design

Positivist analysis acknowledges the existence of
comparative advantages of various institutional
arrangements to govern technological change:
Legislation: democratic legislatures can provide high-
level structures based on societal values, but tend to
be technologically inept and slow compared to
technology [95].

Agency Regulation: Specialist agencies are better
informed technically, and can respond more quickly

to changes than to legislation, yet they have
accountability issues, and may become captives of
industries regulated [364].

Judicial Oversight: In the case law approach, the
courts may use the established principles of the law to
the new technologies by adjudicating on individual
cases, creating legal doctrine bit by bit. Nonetheless,
the resolution of cases in courts is reactive and it only
responds to cases presented before courts [365].
Self-Regulation: The adaptive governance of
professionally skilled individuals is made possible by
industry standards, professional norms and corporate
policies. Nonetheless, self-regulation can fail to secure
the interests of the people in situations where the
motives of the partners are not aligned [366].

To have a successful Al governance, such institutional
mechanisms must be combined: legislation provides
general frameworks and banned behavior; agencies
create technical requirements and supervising
behavior; courts render dispute decisions and
interpret the law; industry principles add to formal
regulation with best practices.

8.4.2 Regulatory Sandboxes and Adaptive
Governance
More and more positivist frameworks use regulatory
sandboxes controlled environments in which
innovators can experiment with new applications
under regulatory oversight with temporary exemption
of some conditions [367], [368]. Sandboxes can be
used on several occasions:
® Experimental Learning: Regulators develop
an insight into the risks and benefits of new

technologies, based on real-world
implementations [369].
o Adaptive Rule-Making: Sandbox

experiments provide evidence that helps in
the formation of proper permanent
regulations [367], [368].

® Lowering Obstacles: Smaller businesses and
startups are able to be innovative without the
complete compliance costs of existing
requirements possibly being a poor fit with
new usage [367], [370].

o Risk Reduction: in-Vitro testing allows
experimentation and restricts the possible
damages to larger groups [367].
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The EU Al Act has sandbox provisions that allow
high-risk systems to be tested under a regulatory
supervision. There are various examples of Al
regulatory sandboxes created or suggested by multiple
countries as the balancing tool between innovation
and protection [22], [371].

8.4.3 Cost-Benefit Analysis and Empirical
Assessment

Positivist methods focus on the empirical evaluation
of regulatory outcomes. To policymakers, it would be
worth considering:

Compliance Costs Direct Costs: Documentation,
testing, audits, legal review: direct costs of anonymous
compliance Costs Indirect Costs: Delays, less
experimentation, other forgone innovation [372],
373].

Enforcement Costs: Resources that regulators need to
check compliance, enumerate violations and resolve
disputes. This empirical assessment of costs and
benefits is crucial for optimizing regulatory
frameworks, ensuring they are neither overly
burdensome nor insufficiently protective, thereby
fostering innovation while safeguarding societal
interests [374], [375].

Benefits: The benefits are quantifiable and qualitative
including the harms prevented, increased trust, and
adoption, minimal risks associated with liabilities, and
equal competition playing fields [296].
Distributional Effects: Distribution of costs and
benefits among various actors (large vs. small
companies, incumbent vs. new entrants, developed vs.
developing countries) [376].

Dynamic Effects: Long term functions on the path of
innovation, market structure and technological
abilities [377].

Empirical research that is systematic can guide
judgments as to whether or not certain regulations are
appropriate in terms of balance. Nevertheless,
positivists recognize that not all the pertinent values
can be readily measured, and ultimate policy decisions
cannot be made based on the cost-benefit calculations
exclusively, but by democratic procedures.

8.5 Synthesis: Responsible Innovation Frameworks
The idea of responsible innovation has been suggested
in the literature, and is a set of frameworks whereby
ethical development issues are combined with
advocacy of positive technological development [378],
[3791.

Anticipation: Know how Al systems might have a
positive and negative impact before implementation
[3801.

Reflexivity: Attentively scrutinize the presumptions,
values, and possible blind spots in the processes of Al
development [11].

Inclusion: Add local stakeholders viewpoints and
especially those communities that might be
compromised by Al systems [381].

Responsiveness: Change Al systems and forms of
governance premised on feedback, evidence of effects,
and changing values in society [382].

Such principles are consistent with both natural law
focuses on practical wisdom and the need to flourish
as a human, and positivist stances on adaptive and
evidence-based governance [383].

Discussion: This dilemma of encouraging a positive
Al innovation and mitigating the risk of potential
harm necessitates finer measures that do not lead to
stagnation by over-caution and carelessness by under-
vigilance. The natural law has substantive guidelines
on ethics: Al development should benefit real human
goods, should avoid harming fundamental dignity
and rights, and should encourage equitably shared
prosperity and not concentrate on personal gains.
Positivism provides procedural refinement: the
integration of a variety of institutional arrangements,
the application of adaptive governance instruments,
such as regulatory sandboxes, and the systematic
evaluation of the regulatory performance. Its ambition
should be to facilitate responsible innovation the Al
creation with a perspective on human dignity and
facilitated by effective governance frameworks that
promote but not hinder useful implementation. This
will necessitate continuous discussion between
technologists, ethicists, policymakers and the
communities impacted so as to balance the
unavoidable tradeoffs and change strategies as
technologies, and social knowledge change.

9. Recommendations for Balanced Al Governance
Considering the discussion in the previous sections,
we would offer Al governance frameworks which
would integrate the findings of both the natural law
and legal positivist point of view and solutions to the
practical implementation issues. Figure 9 shows the
integrated Al governance ecosystem.
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Figure 9 Integrated Al

9.1 Philosophical Foundations: Integrating Natural
Law and Positivist Insights
Recommendation 1: Ground Al Governance in
Human Rights and Dignity
Regulatory frameworks on Al must explicitly be based
on the protection of basic human rights and dignity
as it is highlighted on natural law theory. This
requires:
® The declaration by the constitution or legal
authoritative that Al systems should consider
human dignity, basic rights and democracy.
e Outlawing Al applications that constitute the
infringement of human decency irrespective
of technical detail or economic gain.
® Basic rights have an effect on the assessment
since they are compulsory issues of high risk
systems.
® DPrinciples of interpretation that would guide
the solution of ambiguities in Al rules to
favor protection of human rights.

Layers: Tachnical + L

this

1+ Sactal » Ecancmi [

Governance Ecosystem

Recommendation 2: Establish Clear Legal
Structures and Procedural Mechanisms

Although the Al governance is based on substantive
ideas of ethics, it has to be operationalized by using
the clarity of law and procedural tools as stressed by
legal positivism:

® Specific description of such terms as Al
system, high-risk application, algorithmic
discrimination, and meaningful human
oversight.

o Comprehensive developer, deployer and user
obligations specifications with graduated
specifications according to the risk levels.

® Open conformity assessments, certification,
regulatory and  market  supervision
procedures.

e Easyto-use tools to enable the complaints,
remedies, and challenging algorithmic
decisions by the affected individuals.

9.2 Risk-Based Approaches: Calibrating Regulatory
Intensity

Recommendation 3: Adopt Graduated Risk-Based
Frameworks
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Artificial intelligence governance must use risk-
focused techniques to scale regulatory intensity to
harms with potential while preventing over regulation
of low-risk applications and under regulation of risky
systems:

e Banned Systems: Al Apps that pose an
inherent danger to fundamental rights (social
scoring, manipulative systems, indiscriminate
surveillance) are prohibited in all cases.

e High-Risk Systems: Requirement such as risk
management systems, data governance,
technical documentation, transparency,
human oversight, and fundamental rights
have an influence on assessments.

o Medium-Risk Systems: The obligation to
disclose information, a requirement to notify
users, and the voluntary inclusion of best
practices.

o Low-Risk Systems: Light regulation, which
permits innovation by having post-market
surveillance in case of emerging issues.

Recommendation 4: Establish Dynamic
Classification Mechanisms

The classifications of risk should be dynamic because
technologies are dynamic and knowledge of effects is
dynamic:

e Evidence-based periodic review processes of
high-risk categories.

® Systems reclassification mechanisms in case
of changes in capabilities, use situations, or
risk profiles.

e Sandboxes of regulations that provide
controlled testing of new applications to
determine the right risk categories.

9.3 Transparency, Explainability, and
Accountability

Recommendation 5: Implement Multi-Level
Transparency Frameworks

The level of transparency requirements must be
adjusted to the needs and functions of different
stakeholders:

® Public Transparency: Public Transparency:
Public knowledge about the existence,
purpose, and opportunities of the Al systems
available to potentially affected parties.

® User Transparency: Comprehensive data to
allow users to know what to do with it, what
they cannot, and how to interpret the results.

o Regulatory Transparency: Full technical
documentation, testing and access to the
system to its oversight authorities.

® Research Transparency: Information and
records that allow other researchers to
determine fairness, accuracy and risks.

Recommendation 6: Mandate  Meaningful
Explainability for High-Stakes Decisions

Al systems that generate or cause substantial
consequences to individuals by making consequential
decisions will have to be meaningfully explanatory:

® Right to explanation where automated
decisions have legal or other similarly
important effects on individuals.

e Explanations should not only be technical
accounts of things, but be understandable to
affected persons.

® Human review is a possibility to appeal
against algorithmic decisions.

® Onus on Al deployers to prove that systems
generate a non-discriminatory result.

Recommendation 7: Establish Algorithmic Auditing
Requirements

Al systems must be checked by independent auditing,
to ensure their adherence to the legal aspects and
ethical standards:

o High-risk system before deployment and
periodically after deployment Mandatory
third-party auditing.

e Unified procedures of determining fairness,
accuracy, robustness, security, and basic
rights impacts.

® Transparency (protecting trade secrets) Public
report of audit findings to facilitate informed
assessment.

e Auditing Regulatory Authority to schedule
audits in case of doubt about the compliance
with the system.

9.4 Anti-Discrimination and Fairness

It ensures that every employee is treated fairly and
without discrimination based on gender, race,
ethnicity, religion, or disability (Stewart, 2000, pp.95).
Recommendation 8: Strengthen Anti-
Discrimination Protections for Algorithmic Systems
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Laws should also be changed to accommodate the
problems of Al-related discrimination:

o C(lear legislative directives against algorithmic
discrimination on the ground of the guarded
traits.

e Discrimination based on disparate impact
without zero or reasonable justification and
demonstrating  the absence of less
discriminative alternative.

o Guard against discrimination founded on
algorithmic classifications that are associated
with secured qualities although they need not
be founded on them.

® Frameworks in which plaintiffs prove
disparate impact and defendants have to
prove business necessity and have to seek
alternatives.

Recommendation 9: Mandate Bias Testing and
Mitigation

The developers and deployers should undertake active
actions in order to avoid discriminatory results:

e Bias and discriminatory effects of Al systems
on the demographic groups Pre-deployment
testing of Al systems.

e Testing procedures, testing results, mitigation
measures.

e Continuous process of surveillance on
deployed systems relating to the occurrence of
emergent bias or discriminatory trends.

® Burden of abandoning or altering systems
which show continued discriminatory
performances.

9.5 Human Oversight and Meaningful Human
Control

Recommendation 10: Ensure Meaningful Human
Oversight of High-Risk Al

® The Al systems should be developed in a way
that allows and maintains human agency,
judgment, and accountability:

o Human-in-thedloop Consequential decisions
by Al systems that affect individuals.

e Instructing and empowering human
oversight to properly comprehend, assess,
and intervene in Al activities.

® Definite human responsibility on Al system
deployment and operation.

® The capability to override recommendations
made by the algorithm with human operators
rejecting or reversing their suggestions.

® Responsibility systems in which humans
rather than algorithms are ultimately
responsible to make decisions.

9.6 International Cooperation and Harmonization
Recommendation 11: Develop Globally
Harmonized Standards

International collaboration must strive to achieve
standardized Al governance principles and to be
respectful of lawful national differences:

® Regulatory coherence is achieved through
common definitions of key terms (core Al
system, high-risk application, algorithmic
bias).

® Mutual recognition arrangements  of
conformity assessment and certification.

e Sharing of information between regulatory
bodies regarding Al risks and incidents, as
well as optimal practices.

e International cooperation in enforcing the
basic right against Al systems against all
jurisdictions.

Recommendation 12: Establish International Al
Governance Institution

The global Al governance work should be organized
by a special international institution:

o Multistakeholder governance comprising of
governments, industry, civil society, academia
and the affected communities.

® Technical advisory groups offering experience
in new Al capabilities and dangers.

e International coordination of national
regulatory strategies to limit fragmentation
and regulatory arbitrage.

e Capacity-building to help developing
countries engage effectively in Al governance.

® Tracking and publicizing the trend of Al
development, effects, and the efficacy of Al
regulation across the world.

9.7 Adaptive Governance and Continuous
Improvement

Recommendation 13: Implement Adaptive
Regulatory Mechanisms
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The Al governance models should be built to support
the process of constant learning and change:

® Review and Sunset Costs Assessments of
regulations on a periodic basis.

e Sandboxes and pilot programs where
regulation can be tested on new applications
and forms of governance.

® Requirements on the collection of evidence
on analyzing the high effectiveness of
regulators and their unintended
consequences.

e Rapid response processes to cover risks that
are urgent or learn with incident.

Recommendation 14: Foster Multi-Stakeholder
Dialogue

To make sure that Al governance is effective, there
should be continuous consultations between various
stakeholders with different experience and opinions:

e Consultations involving communities, civil
society, industry, technical and even ethicists.

e Public involvement in rule-making and allow
the citizens to be involved in the development
of governance.

e DPublicity on the regulatory decisional making
and rationale.

® Systems to instill results of frontline
deployment experience into systems of
governance.

9.8 Resources and Capacity Building
Recommendation 15: Invest in Regulatory Capacity
The effective Al governance demands sufficient
resources and technical skills:

e Investment in regulatory agencies to employ
Al experts, data scientists, and even ethicists.

e Education and training of regulators, judges,
lawyers, and administrators about Al
technologies and regulatory governance.

® Technical infrastructure to allow regulatory
bodies to audit and evaluate Al systems.

e Global collaboration in the field of capacity-
building especially to developing nations.

Discussion: These are recommendations of synthesis
of both natural law, substantive ethical commitments
and procedural sophistication of positivism. It is
important that effective Al governance is based on
both: the basis in fundamental human rights and
dignity (natural law) and operation through effective
legal frameworks, risk-based approaches, transparency

conditions, anti-discrimination provisions, human
accountability requirements, international
collaboration,  adaptive  systems,  stakeholder
involvement, and sufficient resources (positivism). Al
governance needs no single jurisdiction or institution
to handle all those issues; the success can be achieved
only through the joint international efforts taking
into  consideration  various values  without
undermining universal human rights. Most
importantly, Al governance should ensure that
human flourishing is at the forefront- technology
should be used to serve humanity and not to control
humanity. This requires continued investment by the
entire stakeholder community to focus on ethics and
innovation and make sure that the transformative
power of Al can be harnessed to the benefit of all
humans with the critical protection of inherent
dignity and rights.

10. Conclusion and Future Directions

10.1 Summary of Key Findings

This assortment review has scrutinized artificial
intelligence regulation by investigating the concept of
natural law theory and legal positivism as part of the
dual-facet approach to this issue, exploring how these
two opposing traditions in jurisprudence shape
modern systems of artificial intelligence regulation.
Some of the main points that we can conclude are:
Philosophical Foundations: Natural law and legal
positivism are two extremely different yet possibly
complementary approaches to thinking about Al
regulation. Governance is an activity based on natural
law principles that are universal moral standards that
safeguard innate human dignity, basic rights and
conditions of thriving. Legal positivism further states
that good regulation is one that has clear legal
structures, procedural mechanisms, and formal
institutional authority. Each of the two sides has
something to offer: natural law includes substantive
ethical commitments, which are likely to be used in
the development of Al; positivism provides more
practical methods of making these commitments
operationalizable in legal terms and enforceable.
Risk-Based Regulation: The risk-based framework of
the EU Al Act is an endeavor to find the balance
between the imperative to innovate and the basic
rights protection in the true spirit of both schools of
jurisprudence. The ban on Al systems that represent
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unacceptable risks is the expression of the
understanding of natural law that some applications
are intrinsically against human dignity. Examples of
positivist methodology of defining definite,
formalized categories that have particular legal
implications include graduated regulatory
requirements given comparative risk levels. Risk-based
frameworks rely on the accuracy of their definition,
the correct classification processes, the resources
necessary to enforce them, and continuous
adaptability as technology and knowledge continue to
change.

Fundamental Rights Protection: Al governance has
to be substantively committed to human rights that
have to be protected through dignity and procedures.
Natural law states that Al systems should address the
rights to privacy, non-discrimination, due process, and
autonomy inherent to human nature irrespective of
technical ability and economic gain. Positivism offers
the means of operationalizing the protection of rights
in the form of basic rights impact assessment,
transparency needs, human oversight needs, and
remedies availability. The protection of rights should
be both philosophical: the moral commitment will
guarantee the actual respect of rights but not their
formal way; the procedural structures will allow
observing, enforcing and holding accountable.
Algorithmic Bias and Discrimination: The fact that
the Al systems are prone to reproduce and reinforce
the discriminatory patterns is a mortal threat to both
natural and positivist models. The natural law
denounces algorithmic discrimination as being
against the basic human equality and dignity.
Positivism tackles the issue of discrimination by using
anti-discrimination laws, vyet the conventional
framework cannot handle the Al-specific issues such
as proxy discrimination, nascent bias, and new
algorithmic groupings. The problem of algorithmic
discrimination can be effectively prevented with
technical solutions (bias testing, fairness constraints,
auditing), legal regulations (disparate impact liability,
burden-shifting), and cultural change (educating
developers, organizational accountability,
participation of affected community).

Transparency and Accountability: Transparency and
explainability are vital accountability roles, which have
technical and practical constraints. The requirements
of transparency based on natural law rely upon respect

of agency and autonomy of humans-people need to
know about the Al systems which impact them in
order to make correct decisions and preserve dignity.
Positivism defines transparency by graded disclosure,
trade-offs between control requirements and privacy,
security, and proprietary issues. They both recognize
the fact that meaningful transparency involves more
than formal compliance as information should be
understandable, relevant and actionable by the target
audiences.

Liability and Enforcement: The process of attributing
liability to Al-related harms and enforcing governance
obligations will be very challenging and will entail the
institutional ability, global collaboration, and
dynamic processes. Natural law asserts that it is
human actors who bear moral responsibility regardless
of the sophistication that Al may have because
developers, implementers and wusers are still
responsible of the predictable outcomes of their
decisions. Positivism offers a liability (product
liability, negligence, statutory violations) and
enforcement system (regulatory oversight, auditing,
penalties). To be better accountable, it is necessary to
combat expertise gaps, jurisdictional fragmentation,
technological uncertainty, and acceleration by
building capacity, collaborating internationally,
adopting adaptive governance, and using algorithmic
auditing.

Innovation and Regulation Balance: To achieve a
compromise between positive innovation of Al and
sufficient protection against its negative effects, there
must be delicate measures to prevent overprotective
and laissezfaire solutions. To promote the actual
human good, natural law proposes that technology
must be applied in a manner that does not harm the
fundamental dignity and rights. Regulation based on
proportionality analysis justifies protection of
important goods based on effective means without
unjustified restriction to important development.
Positivism provides institutional sophistication in the
form of regulatory sandboxes, adaptive governance,
multi-stakeholder  engagement and  systematic
evaluation of regulatory impacts. Responsible
innovation models seek to incorporate ethical
engagements with viable assistance of advantageous
applications.
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10.2 Theoretical Contributions

This review contributes to current discussions in the
field of Al governance in a number of ways:
Jurisprudential Analysiss We offer a systematic
analysis of how the fundamental legal theories, that is,
natural law and positivism, might be applied to new
governance challenges involving Al and elucidate the
philosophical  presuppositions  behind  various
methods of regulation and provide insight into
conflicts between moral values and procedural needs.
Integrated Framework: We do not only show the
incompatibility of natural law and positivism as
alternated options; we show how these two can
complement each other. It is necessary to have both
substantive ethical commitments (natural law) and
practical implementation mechanisms (positivism) to
good Al governance. None of these frameworks can
give full guidance; they are all better integrated to give
stronger foundations.

Comparative Institutional Analysis: We explore how
various institutional structures (legislation, agency
regulation, judicial  oversight, selfregulation,
international cooperation) are able to handle an Al
governance problem, based on either of both
philosophical traditions to apply institutional
competences and constraints to this matter.

Policy Advice: Our review offers normative advice to
policymakers, developers, and other stakeholders who
have to navigate the dilemma of Al governance. The
recommendations are a synthesis between theory and
practice, and they seek to achieve balanced models of
protecting core values, but allowing positive
innovation to take place.

10.3 Practical Implications

The given analysis has significant practical
consequences to the stakeholders of the Al
governance:

Policymakers: Should base regulatory frames on the
clear statement of values to be upheld (human dignity,
fundamental rights, equality, autonomy) and should
operationalize these commitments by specifying these
commitments  via  legal mandates, graded
requirements, transparency requirements, structures
of accountability and enforcement. Risk-based
methods have a great potential but must be defined,
classified, provide enough resources, and adjusted.

Al Developers: ought to be true ethical
responsibilities rather than compliance liabilities. The
natural law highlights that developers are responsible
towards the foreseeable impacts of their technical
decisions in terms of data, algorithms, testing and
deployment situations. Legal requirements are the
minimum but not all of the ethical demands to
respect human dignity and rights.

Deployers and Users: The deployers and users are
required to be careful when choosing, implementing,
and managing Al systems. The need of human
oversight indicates moral (preservation of the human
moral agency and accountability) as well as legal (safety
and fairness of system operation) requirements. It is a
requirement to understand the capabilities,
limitations and possible and possible impacts of
systems in order to be responsibly deployed.

Civil Society: The civil society plays important role in
promoting good governance in Al, compliance, voice
amplification of the affected communities and
holding regulators and industry to account. A good
governance involves continuous questioning and
involvement of more than technical professionals and
industry players.

International Organizations: This should promote
coordination and collaboration to set harmonized
standards, exchange information, capacity building
and enforcement. The issues of Al governance are not
limited either to the national borders or to the
fragmentation of approaches; this results in gaps,
inconsistencies, and loopholes to evasion. The
international institutions need to strike balance
between the universal human rights obligations and
the need to respect the national legitimate variations

10.4 Future Research Directions

There are numerous directions that should be
explored:

Empirical Assessment: It is necessary to undertake
systematic empirical research of real impacts of Al
regulations. What is the impact that wvarious
governance strategies have on innovation levels,
market structure, protection of rights, minimization
of discrimination and other outcomes? What are the
unwanted after effects! The regulatory frameworks
should be constantly refined based on evidence.
Technical-Legal Integration: There is need to
conduct further research on the conditions of
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translating  legal  requirements to  technical
specifications and other way round. Which measures
of fairness are most appropriate to the principles of
legal non-discrimination? What can be done to ensure
explainability methods can meet the due process’
Which testing procedures are sufficient in evaluating
basic rights impacts? It is essential to bridge the area
between legal and technical.

Comparative Regulatory Studies: As various
jurisdictions adopt diverse Al governance models,
comparison can help to discover what works and what
faces many problems and what is best adapted to a
particular context. Regulatory experiments across the
world could be learned to inform best practice and
make harmonization easier.

New Technologies: Artificial intelligence is evolving
at a fast pace. Generative Al, large language models,
artificial general intelligence, and other developments
in the future will create new governance issues. It is
important to have anticipatory research on what may
happen and what regulatory measures should be
taken.

Global Justice Dimensions: The effects of Al
governance on global justice and development should
be discussed more thoroughly. What can structures do
to bring benefits to developing nations and
disadvantaged groups! What do we need to do in
terms of capacity-building in order to have meaningful
involvement in global governance? What is the way to
treat intellectual property and technology transfer?
Constitutional and Democratic Theory: The
connection between the regulation of Al and basic
constitutional principles (separation of powers,
democratic accountability, judicial review) needs to be
investigated. What is the way to roll out Al systems in
the government! What are the constitutional
limitations? What is the way to have democratic
control over more and more self-governing systems?

10.5 Conclusion

Artificial intelligence regulation poses deep problems
at the intersection of the law, ethics, governance, and
technology. With the ever-growing influence of Al
systems on consequential matters in human life, such
as employment, credit, healthcare, education,
criminal justice, it has become a pressing necessity to
make sure the technologies are benefiting human
dignity, rights, and thriving instead of eroding them.

This is the case that has been shown in this review in
that natural law theory and legal positivism can
contribute valuable and complementary information
to Al governance. Natural law is a reminder that
numerous moral standards need to be applied in
technological creation: there should be upholding of
human dignity, preservation of basic rights, devotion
to equality and justice, that the common good should
be encouraged. These principles are not a whim or a
tradition but some profound truths concerning the
nature of human beings and the conditions of
prosperity. Artificial intelligence regulation based on
such principles acknowledges that technology should
not be telling humans what to value the most, but
instead, it should serve the supreme values of
humanity.

Legal positivism adds much-needed practical wisdom:
moral principles have to be brought to bear on specific
legal systems, a system of procedures, enforcement
abilities and institutionalization. Good governance
involves accurate definitions, progressive duties,
openness standards, accountability arrangements,
corrective procedures and adaptive procedures. The
absence of such workable frames makes moral
commitments only aspirational instead of actualised.

The EU Al Act and newly developed governance
frameworks across the world are indicative of efforts
to unite these points of view, that is to harmonize
substantive devotion to human rights with procedural
elegance in regulation modeling. It will require long-
term efforts on the part of all stakeholders:
policymakers should not yield to the pressure of the
industry to not properly regulate and activists to not
demand highly unrealistic restrictions; developers
should take ethical responsibility as obligations rather
than as compliance costs; deployers and users should
be careful and have meaningful human oversight; civil
society should play an accountability role and be able
to amplify the voice of affected communities;
international ~ organizations  should  facilitate
harmonization and cooperation.

In the most basic sense, Al governance involves
keeping in mind what really counts which is the
dignity of human persons, their rights and their
thriving. Technology has got the colossal potential of
improving or degrading human life. The decisions to
be taken on Al development and regulation will
define the society generations to come. These
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decisions should be based on wisdom, the substantive
wisdom of natural law to identify basic moral truths,
and procedural wisdom of positivism to establish
beneficial institutional forms. Such integration is the
only way that Al governance can live to its fullest in
terms of guaranteeing that these revolutionary
technologies can be used to the highest good of
humanity, but not to the lowest instincts of its most
primordial cravings.

It requires cognitive humility: both philosophers and
technologists, regulators and industry, do not have
full knowledge of the consequences of Al or ideal
solutions to the issue of governance. Product
development necessitates continuous
communication, trial and error, experience, and the
readiness to change with increased knowledge.
However, humility does not require paralysis. Basic
values or core commitments such as human dignity,
basic rights, equality, justice, transparency, and
accountability form strong pillars in dealing with
uncertainty. Sticking to these values and remaining
flexible in the use of means can enable the flourishing
of people in the era of intelligent machines through
Al governance.

The antecedents could not be greater. Al will either
empower human beings, open opportunities, solve
global problems, and enrich life or will be
concentrated,  increase  inequalities,  weaken
autonomy, and jeopardize fundamental rights. The
distinction is in decisions that are being made today
on the way to create and manage these technologies.
This review has attempted to shed light on
philosophical grounds, real-world dilemmas and
potential solutions towards such choices being made
in a wise manner. It is yet to be written, whether Al
will be realized or not.
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